
VOL. XI.] CALCUTTA SERIES. 767

other <%nial o f  e x e cu tio n ;) th e  p reviou s s to p  m u st h a v e  1885
been taken o f  ap pea lin g  aga in st th e  S u b -R e g is tr a r ’s o rd er  o f  simma
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The last case, w h ich  w ill b e  fo u n d  in  th e  sanle volmm a a t  p a g e  »•
j .u o  w  '  x °  JOYBNOOL&.H*

861, is the case o f  Lalchimoni Ohowdhrain v. Akroomoni Chow- 
dhrain (1). T h at case appears to  deo id e  su bsta n tia lly  th e  ■ sa m e 
thing. I t  is ex actly  s im ilar t o  th e  A lla h a b a d  case .

N ow  those cases appear to  u s  to  establish  e x a c t ly  th e  c o n c lu 
sion which w e sh ou ld  be d isp osed  to  arrive  a t  o n  th o  co n stru c 
tion o f  ss. 72  to  77 , b u t  w e  d o  n o t  th iiik  th a t  th e y  su p p ort 
the propositions la id  d ow n  in  th e  C ou rts  b e lo w , n a m e ly , th a t  
deficiency o f  stam p d u ty  w il l  in va lid a te  th e  presen ta tion , o r  th a t  
the non-attendance o f  th e  e x e cu t in g  pa rty  w ith in  fou r  o r  e ig h t 
months is fata l t% a  s u it  in  th e  C iv il C o u r t  u n d er  s, 77 , o r  
that registration can n ot b© m a d e  a fter  e ig h t  m on th s.

F or these reasons w e  th in k  th a t  th e  d o cre e  o f  th e  lo w e r  C ou rt ■ 
cannot be  sustained . T h e  case  has b e e n  d e a lt  w ith  o n ly  on  
this prelim inary p o in t, th e  m erits  h ave n o t  b e e n  g o n e  in to . T h e  
case must, th erefore , g o  b a c k  to  th e  M u n s i ffs  C ou rt fo r  tr ia l on  
the merits w ith  th is  sta tem en t o f  th e  law .

Costs o f  th is  appeal w ill a b id e  th e  resu lt.
Appeal allowed and case remanded.

Before Mr. Justice Field and Mr. Justice O'Kmealtf.
PEARI MOHUN MUKHERJI (P la in tiff) t>. BAN SHI MAJHI 

{Dependant.)®

Landlord and tenant—Enhancement of rent, Suit for—Beng. Aot V I I Io f  
1800, s. 4—Presumption of Evidence.*

In a suit for arrears of rent at enhanced rates where the dofondant relics 
on the presumption contained in s. 4 of Beng. Act VIII of 1869, it is

■ not sufficient, in ordor to do away with that presumption, to show that tho 
land has not been in cultivation from the timo of the permanent _sottlement> 
It must be shown that the land has not been held since the time of the 
permanent settlement.

9 Appeal from Appellate Decree No 2563 of 1883, against the decree of 
J. Qv Oharles, Esq., Additional District Judge of 24pPergunnahs, dated the 
23rd of June 1883, affirming the deoree of Baboo Bepin Ohundra Rai, Munsiffi 
of Diamond Harbour, dated the 80th of Juufl 1882.

(1) I. L. R,, 9 Calo., 851.
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T in s  w as ono o f a  series o f  su its  in stitu ted  by /- th e  plaintiff 
against h is tenants for arrears o f  ren t a t  enhanced  rates. The 
caso is  th u s stated b y  th o  D is tr ic t  J u d g o : “  T h ose  appeals being 
analogous h ave b ce fi tr ie d  to g e th e r  w ith  th o  consent o f  all the 
parties. T h e  p la in tiff-appellant, su ed  in  th o  M unsifFs Court 
for ren t a t  enhanced rates from  th o  defendants, who aro admittedly 
tenants w ith  occu pan cy  rights, b u t  th o  M un siff dismissed all 
these suits u pon  th e  g rou n d  th a t  th e  n otices o f  enhancment 
served u p on  th e  defendants w oro in su ffic ien t an d  had in  law, and 
also becau se  h o  fou n d  th at in in st itu tin g  th e se  suits th e  plaintiff, 
h ad  im properly  sp lit tip  th e  con solida ted  h o ld in gs o f  som e o f tlie 

defendants, and lastly  bocau se  * a ll th o  defendants h old  their 
tenures a t  fix ed  rents, and as such  are n o t  lia b le  to  enhancement 
o f  rent. T h o  p la in tiff’s appeals in  th is  Court'faro d irected  against 
all th ese  findings o f the low er C ourt, and i t  w ill b e  convenient to 
consider th e  findings o f  th e  M u n siff in  th o  order in  w hich  they 
appear in  h is ju dgm on t. T h e  M u n siff considers th at th e  notices 
o f  enhancem ent aro had” in  law, becau se th e y  d o  n ot stato precisely 
to  w hat exten t th e  productive pow er o f  th e  la n d  and th o  value of 
the produce havo increased. B o th  o f  th ose  grounds o f  enhance
m ent are in cludod  u nder th e  sam o r h ead in g  in  s. 18, 
Beng. A c t  Y I I I  o f  1869, an d  th erefore , in  m y  opinion , when 
th e  tota l increase u n dor  th is  general h ea d in g  is show n in  the 
notices served u pon  th e  defendants, I  con s id er  th a t those notices 
are sufficient in  law  to  enable th o  defen dan ts to  comprehend' 
th o  eases w hich  thoy  have to  m e e t : MoQhieran v, Bmhhoo 
Singh (1 ). I n  th is  Court, m oreover, w ith  a  v ie w  to  obtain  a  final 
decision  on th o  m erits, th o  p icad or  for th o . defendant waives 
th e  poin t, aud I  accord ingly  h o ld  th a t  th o  notices sensed 
u pon  th e  defendants are sufficient. I n  th o  n e x t p la ce  the 
M u n siff finds th a t suits N os. 1219 , 12 25 , a n d  1228 , are unton-' 
ab le , becahso th e  p la in tiff lias sp lit  u p  th e  consolidated  holdings, 
o f  th e  defendants in  thoso suits. T h o  p la in t if f  has ob jected  to' 
th is  fin d in g  on  th e  g rou n d  th a t  th e  w ritten  statem en ts filed  by  
th e  defendants in  tte a o  cases, os w ell as th o  pottalis m i  annual 
accounts su bm itted  b y  th em , a ll a ck n ow led ge  th e  ex isten ce  o f  
separate hold in gs a t  several rents, fo r  i f  itrh ad  b een  the-in tention

(1) 18 W. R., 203.
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o f th e  parties ̂ that th e  h o ld in gs sh ou ld  b e  consolidated* i t  was 
superfluous to  re ta in  a  record  o f  th e  separate rentals. In  m y "  
Opinion, how ever, th e  fin d in g  o f  pha M unsiff on  th is po in t is  
correct, an d  th e  w ord in g  o f  th e  annual accounts, aa--well as o f  th e  

pottciha filed  b y  th e  defendants, seem  to  m e to  show  th a t both  
at the tim e th ese  pottahs w ere granted, an d  subsequently  w hen 
paym ents w ere m ade, th e  parties tre a te d  these hold in gs o f  th e  
defendants n o t  as separate h old in gs , th o u g h  for convenience a  
list o f  th e  orig in a l p lo ts  was kept. In  all th e  suits w hich  have 
been appealed, u n iform  paym en ts o f  re n t  fd t upw ards o f  tw enty  
years has b e e n  p roved  to  th e  satisfaction  o f  th e  M unsiff, and in 
deed is a d m itted  b y  th e  p la in tiff on appeal. T h o  m ain  issue, 
therefore, in  a ll th ese  cases is, w hether the presum ption  o f  law  
raised b y  s. 4s, B en g . A o t  V I I I  o f  1869, has been  rebutted  
by  th e  ev iden ce  on  th e  record.”  T h e  Ju dge w en t into th e  
evidence on  th is  issue, and, fin d in g  in  favour o f  th e  defendants, 
dism issed th e  ap p ea ls  w ith  costs.

T h e  p la in tiff  a p p ea led  to  th e  H ig h  C ourt.

T h e Advocate-General (the H on . Gf. G. Paul), B aboo Pram 
Math Pundit, and B a b o o  Biprodcm Mookerjee, fo r  th e  appellant.

B aboo Gurudas Sanerjee and B a b o o  Koruna, ftindlm Mookerjee, 
for the respondent. -

T h e  ju d g m e n t  o f  th e  C ou rt (Fjeld and O’Kenealt, J.J.), was 
delivered  b y  *

F ie l d ,  J .— T w o po in ts h ave been  taken  in  th is appeal. T h e 
su it w as b rou g h t to  enhance th e  ren t o f  a  certain  bolding. T h e 
Ju dge in  th e  O ourt be low  h e ld  th at the enhancem ent notices 
and th& proceed in g s  ta k en  th ereu p on  w ere ba d  because a  num ber 
o f  h o ld in gs  w ere  trea ted  as separate, an d  separate notices w ere 
issued in  re sp e c t  th ereof, w h ile  th e  ev iden ce show ed th at these 
h old in gs w ere consolidated. T h e J u d g e  relies u p on  th e  accounts 
filed  b y  th e  p la in tiff. H e  also relies u p on  certain  pottahs. 
T h ese  pottahs in  a  subsequent part o f  h is ju d g m e n t h e  holds n o t 
b in d in g  u p on  th e  parties, b u t  a lth ou g h  th e y  w ere n o t b ind ing  
upon  t h e , parties, inasm uch  as th ey  w ere granted b y  a  H in du  
w idow , i t  m ig h t be  con ten ded  th a t  th ey  are ev idence o i l  the 
particu lar p o in t  W h e th e r  th ey  are o r  are n ot evidence, 'th e  Ju dge

1885

Peaki
M o h u n

MtJKHBIlJT
v.

Banshi
M a j h i .





VOL. XI.] CALCUTTA SERIES. 761

it  m ust b e  assum ed th a t  th e  land  se t t le d  as T ow feer  i a  th e  y ea r  
1823 was n o t  u n d er  cu lt iv a tion  iu  1793 , th a t is, ‘ th e  tim e  o f  th e  
perm anent settlem ent. I t  is  con ten d ed  th a t  i f  i t  w ere cu ltiv a t
ed land, i t  m u st h ave  b een  in clu d ed  in  th e  settlem en t o f  1 1 97  
or in  th a t  o f  1206. I f  th a t is  a  p ro p e r  con ten tion , it  is  th e n  
further con ten d ed  th a t  th e  defendants’ h o ld in g  m u st have com e 
into ex istence n o t  earlier  th an  1823.

N ow , in  th e  first p lace , w e  m a y  observe that, in  order t o  
mainta in  th e  p resu m p tion  o f .s e c t io n  4  o f^ th e  A c t , cu ltivation  
is n ot essential. W h a t  th e  law  says is, th a t it  m u st b e  presum ed 
tha,t  th e  land  was held from  th e  perm a n en t settlem ent, and 
land m a y  b e  h e ld  w ith o u t b e in g  cu ltiva ted . I t  is im possible fo r  
us to  assum e th a t  i f  th e  tenures w h ich  form  th e  su b ject o f  d ispu te 
in  these su its w ere cu lt iv a te d  lands in  1793 , th e y  m u st h ave 
been  in clu d e d  in  on e  o f  th e  tw o  settlem ents o f  1197  or  1206. 
T here is  a d m itte d ly  n o  ev iden ce  t o  sh ow  th e  con d ition  o f  th e  
land a t  th a t  early  period . B oth  settlem en ts w ere m ade as w e ll 
for waste as fo r  cu lt iv a ted  lands, an d  w e  can not h o ld  th a t th e  
land o m itte d  from  th e  earlier se ttlem en t and afterw ards settled  
m ust h ave b e e n  u n cu ltiv a ted  in  1 1 9 7  an d  1206, and therefore  
during th e  in terven in g  years, an d  th erefore  at the tim e o f  th e  
perm anent settlem en t.

W e  th in k , therefore , "it is  im possib le  to  say th a t  it  has b e e n  
proved  th a t  th ese  h o ld in g s  cam e in to  ex isten ce  j i o t  earlier th an  
in  1 8 2 3 ; an d  th erefore  th e  tw en ty  years’  presum ption- h as been  
rebu tted  an d  does n o t  apply.

U n d er  th e  c ircum stances th e  ap p ea l m ust b e  dism issed w ith  
costs.

Appeal dismissed.
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