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1865 had held these lands under a colour of title. In thit case they
poans  Lordships of the Privy Coumcil said: “The result is, their’
h‘}“‘;’ﬁﬁn Lordships thinl, that tho defegdants, ovenif not in possessioy’
0 under & well-proved legal titlo, are in possession under s colony
Dnﬁfgﬁ?n of title which might have been avoided as far back as the
year 1838; and that, inasmuch as mo proceedings were then
taken to avoid it, time has run in their favor, Their Lordships
will therefors humbly advise Her Majesty that the decree of the
“Gourts below must be affirmed, and that this appeal be dismissed”
I‘oilmymg that case w8 think that the present case should also
bo diswissed. But even if that decision were not final of the
matter, 88 we think it is, tho Plaintiff would fail on another
gmuﬁ namely, that as regards the lands in dispute he heg
shown n@ther title nor possession. That ho Was never in posses-
sion was fand, and we think rightly, by the Court below, and
he is not ableto show us any title whatever to lands not ayma

lands, In thisview also the suit must fail.

The appeal is lismiss¥d with costs,
Appeal dismissed.

Before Mr. -ﬁwtioe Wilson and My, JMustice Beverley,

1885  SHAMA CHARAN DAS (\PLAm'mm) v. JOYENOOLAH AND ANOTHER
Juiy 16, (DECENDANTS, %

Regisiration Act (111 of 1877)} 38 28, 84 77—Presentation for regisiraiion—
Limitation for cempletion of regisiration——Atiendance of eweculant befors
Registrur, fl‘amcfor——-.Rafunailto rogisier.

There is no provision, either in tho Rogistration Act or in tho Stamp Act,
which lays down that whore a document is presented for registrn',tion
insufficiently stamped, such o presenlation shall have no effect. The only
offect of such o presentation is that the actual registration is delayed.

Thero is in law no limitation for the sctual fmot of registration, provided
that tho requirements of tho Aot have been complied with in the matters for
which a limitation of time i provided, Sak Makhun Lall Pandey v. Szh
Kundun Lall (1), followed, ]

* Appenl from Appellate Decree No. 1512 of 1884, afningg the decrse of
Baboo Mati Lal Sirkar, fubordinate Judge of Rungpore, dated the 26th of
May 1884, offirming the decree of Baboo Sharode Prosad Ohatterji, Second
Munsiff of Koorigram, dated thoe 6th of February 1884,

(1) 15 B. L. R., 228,
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Although s. \34 lays down that no document shell be registered nnless 1885
the persons executing the same, their representatives, assigns, or authorized ~ go..r,
agents appear before the Sub-Registrar within the periods allowed for OmARAN

presentation, yet thig section is directly subjeot to.s. 77,_and that section I:,As
nowhere provides eny time within which the parties, their representatives, Joxrwooras,

nssigns, or authorized agents, shall appear to admit execution.

All that is required in order to maintain a suit under s, 77 is that there
must be a refusal to register by the Sub-Regisirar, an appeal within time to
the Registrar, a refusal by the Registrar, and a suit filed in the Civil Court
within ons month from the order of the Registrar refusing registration,

THIS was & suit under 5. 77 of the Registtation Act of 1877.

It appeared that the defendants on the 10th June 1882 execut-
ed amortgage of certain properties in favor of the plaintiff, This
mortgage was presented for registration on the 6th October 1882,
but the Sub-Registrar, finding the stamp of one rupee affixed
thereon to be insufficient, impounded the document, sending
it to the Collector of the district. On the 7th November 1882
the Collector passed an order directing the realization of Rs, 2-8
as additional stamyp duty, and Rs.7 as penalty this order was duly
served on the defendants. The defendants, however, took no steps
in compliance with this order, and the plaintiff, therefore, on the
10th August 1888, pard the money himself On the 23rd August
1883 the document was then returned to the Sub-Registrar, but
that officer refused to register it on the ground that the executants
had not appeared before him within the time allowed for
presentation by ss. 28, 24, 25 and 26 of the Rbgistration Act as
required by s. 84 of the Registration Act. The plaintiff then
unsuccessfully appealed to the Registrar on the 7th September
1883, and on the 27th September 1883 brought this suit to
cowpel registration.

The defendants contended that the provisions of the Registra-
tion Act had not been complied with.

. The Munsiff held that the executants had not under 5. 84
appea.red before the Sub-Registrar within the time allowed for pre-
gontation under ¥s, 23, 24, 25 and 26 ; that no application for a
direction under the proviso of s. 84 had been lodged with the Suh-
Registrar; and that therefore the Sul-Registrar could not have
registered the document ; that there was nothing in the Registration
Act which would allow the time expended in getting the document.
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~1sss suffitiently stamped being deducted from the perior',-" allowed for
Raama  registration ; and that therefore tho plaintiff had not complied

ORARSN  with the conditions precedont to the bringing of his suit; and
Lo on the authority of the cases of Edun v. Mahomed Siddik @, '
J OY_'ENOOLL.I:[

Laklimoni Chowdhrain v. Akyoomoni Chowdhrain (2); Bhag-
wan Singk v. Khuda Bakksl, (3), and Rahmatulle v. Soriutulls
Kagehi (4), dismissed the suit.

The pleintiff appealed to the Subordinate Judge, who held
that the documont, having been insufficiently stamped on it
presentation on the 6th October 1882, could not, at the times
when it came hefore the Sub-Rogistrar sufficiontly stamped on
the 23rd Awugust 1888, be said fo have been presented within the
time allowed by the Act; and that no a.pphca,tmn for & direction
haviang been lodged with the Sub-Registrar as required by s. 34,
it could not be said that the plaintiff had donc all he was bound
to do under the Act before he brought his suit under s, 77. He
therefore dismissed the sppeal.

The plaintiff appealed to the High Court.

Baboo Girish Chunder Chowdlry for the appellant. contended
that, even admitting that the documgnt was insufficiently
stampod on the day of presentation, the subsequent pay-
maut of the stamp duty ontitled the document to registration,
as though it had been -duly stamped on the date of presentation;
that all the requisements of s. 23 had been complied with ; and
that the provisions of s. 84 did not apply, inasmuch ag the execu-
tant did not appear at all before the Sub-Registrar.

" Baboo Dwaerka Nath Clowdhry and Baboo Degumber Ohatterjee
for the respondents
" 'The judgment of the Court (WiLsoN and BEVERLEY JJ.) wes
as follows :—

This was a suit brought under & 77 of the Registration Ach
to compel registration of an alleged mortgage bond.

Tho bond was executed by the defendents on the 10th June
'1882. It was presefited for registration by the plaintiff, the
mortgagee, on the 6th Ogtober of the same year. It was then

(1) [. L. R, 8 Calo,, 150, 8 L L. E, 3 AL, 897,
(2) L. L, R, 9-Calo,, 851. (#) 1B. L. R, 58,



VOL. X1] CALCUTTA SERIES. 758

found by théySub-Registrar, to whom it was presented, that,the  1s8s
stamp on the document was insufficient. The Sub-Registrar,  suaua
acting under the directions contained in the Stamp Act, impounded (‘”ﬁﬁx
the document and sent it to the Collector. The Collactor thereupon

issued an order directing that the deficiency of stamp duty with

o penalty should be paid by the person who was bound to pay the

stamp duty on the document, that is to say, the defendants. It

is pot necessary to go into details of what happened with
reference to that matter. It is enough to say that the money not

having been recovered from the defendants®the exscutant of the
document, the plaintiff ultimately paid the deficiency of stamp

duty and the penalty on the 10¢h August 1883.

On the 28rd August, the Sub-Registrar refused to register
the document, axtl made the proper endorsement upor it that
registration was refused, and made the entry, which the law
requires, in his book. Upon that the plaintiff appealed to the
Registrar under 8. 72 of the Registration Act. On the 7th
Beptember 1888 the Registrar dismissed that appeal and refused
to order the registration. This plaint was filed on the 27th
September 1888.

The suit has beem dismissed in both the lower Courts with-
out investigation into the merits, on legal grounds arising on
the constraction of the Registration Act. Before examining thoye
grounds it will be convenient to point out in outline what the
scheme of the Registration Act is as bearing wpon this matter.

Section 28, which is in part IV of the Act, the title of which
is # of the time of Registration,” directs as a general rule that
every document of this nature shall be presented for registration
w.',\thm four months from the date of its execution, which time
may in certain contingencies be extended to fopr months more,
the total period being eight months,

The next matter of importance to notice is what ¥ required
by s. 82, That section says: “Except in the cases men-
tioned in s. 31 and s. 89, every document to be rogistered
under this Act, whether such registmtimn be compulsory or
optional, shall he presented at the proper reg:stratxon ofﬁce,
by some person egecuting or glaammg under 'the game.”’
Then we come to 8. 34, which says, no dogsument shall be regis-

JOYDN oouﬂ.
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1886 terad, “unloss the persons exocuting such docu'hent appeary
"'mbefore the registering officor within four months from the datg '
01%‘;‘8““ of exacution,” provided again tha.t in cortain contingencies thet
v, period of four months may bo extended to cight months, By
JOYNOOLAR: o0 11 st be obsorved thet that section is cxpressly made subject,
amongst other sections, to s. 77, undor which this suit i
brought. Now, for those matiters, periods of limitation are pro.
vided, but there is one matter for which no limitation is pro.
vided for at all, and that is for the fact of registration. Accord- .
ingly it has been held by the Privy Council in the case of
Sah Mulklun Lall Panday v. Suh Kundun Foll (1) thet thers
igin law no limitation for regitration, provided the require
meonts of the law have beon compliod with in those matters for
which & limitation of time is provided. F
Now geveral objections have been taken to the proceedings
in this case, and effect has been given to them in the Courts
below. In the first place in the lower Appellate Court it has
been said that the dleument was not presonted in due time.
And the ground on which that is said is, because it was found
not to have boen duly stamped when prosented. But thers
is no provision in the Registration Act or in the Stamp Act
which says that if the document whon presented is insufficiently
gianmped, the presentation shall be mo presentation. On the
contrary the procedure provided is wholly imconsistént with
that idea, because svhat the procedure roquires (and the proce-
dure was carriod out in the prosent instance) is that the regis-
tering officer to whom the document is presonted, receives it
and makes his cutry aceordingly; ho impounds it and sends it
to tha Oollector; the Colloctor tukes the nccessary steps fo
compel payment of the proper stamp duty and the penalty ; he
then returns the document to the rogistering officer, who
ghall proceed with the matter. The offect is that tho present-
ation is & good presentation, though the actual registration is
delayed; But, as. I have pointed out, thore is no period limited
for registering. We think, therefors, that the lower Appellate
Court is wrong in saying that there was no proper pr esentation
of this dociment within fou¥ months as required by law..

{1) 16 B, L, R, 228,



VOL. XL} CALCUTTA SERIES. -

The next oh]ectmn taken is that this suit will not lo, because 1886
the second requirement has not been complied with, inas- " Faima
much as the parties who executed the document did not, ay OHARAN
required by &. 34, appear to admit execution before the regis-
tering officer within four months nor within eight months. That
ground appears to have been relied on in both Courts. In the
first Court it is said: “ According to the provisions of & 34 of
the Registration Act, a deed can only be registered if the
persons executing the document or their representatives,
pssigns or agents appear before the registering officer
within the time allowed.” And in the lower Appellate Court
also the same view appears to have been faken. But it must be
observed, a3 we have already pointed out, that that section
is expressly subject to a. 77 ; and s, 77 ig the section which
enables the Civil Court to direct regigtra.tion of a document.
In s 77 there is no such provision as to the time within
which the parties are to appear to admit execution; and
indeed one of the most obvious reafons which may make
it necessary for any party to come to the Civil Court under
s. 77 to compel rogistration, must be his insbility to procure
the aftendance of the party executing before the registering
officer. 'We think, therefore, tha.t on that point also the lower
Appellate Oourt is in error. s

Then, thirdly, it is sdid in the first Court, “ registration eould not
have been directed after cight months” We aze not sure whether
the Munsiff intended to lay this down broadly as a proposition, ar
whether it ought not to be justified by the context. If he intend-
‘ed to lay that down as a broad proposition of law, it is clear that
that is inconsistent with the decision of the Privy Council

Letus now turn to see the exact sequence pf the sections
immediately connected with s, 77 under which the suit is
brought. The first of those sections, which it is ndcessary to
notice, is section 71. The Sub-Registrar, if he refuses.to register,
is to make an etdorsement on the document that the registration
isrefused. 'That is done in two cases—the ease in which the Sub-
Registrar rofuses to register on the ground that exccution is not
admitted, and the cgse in which he“refuses on any other ground:
Section 72 deals with the case where tho refusal .of the Sub-

D
JOYHENOOLAH,
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ja85  Registrar is on any ground other . than the denial of execution, -
mams _ in which case there is an appeal to the Registrar within g month
Cﬁﬁ\f;" from the refusal; and the Regxstmr is to deal with the mater,
and to order yegistration or refuse it. Sections 73 and 74 deal
with cases where registration is refused on the ground of denis]
of execution, whether before the Sub-Registrar or the Ragistrar
himself, Tn the case of denial of execution befors the Sub.
Registrar, again there is an appeal to the Registrar, and he ix
to deal with the matter in the manner provided in the following

J OYEN 0 OLAH,

sections, o
Then, according to 8, 76, the Registrar also is to endorse }ns
refusal,

Then comes section 77, which deals with both cases—the cage
in which the refusal has been on the groundrof denial of execy.
tion, and the case of refusal on any othor ground ; aud it says tha
within a month from the Registrar's order, a suit may be filsd
in the Civil Court.

Now, it seems pretﬁy clear on the face of those sections tha,i;
what i required in ovder to maintain a suit under s 77 i
that the procedure laid down in those sections shall be followed,
thatis to say, that there must be a refasal to register by the
Sub-Registrar, an appeal within due time to the Registrar, a
refusal by the Registrar, and a suit filed in the Civil Court
within time. That is exactly what has happened in this case.

Of the cases bearing on the matter the first in point of
time ie the case of Bhagwan Singh v. Khude Buksh (1)
There the Sub-Registrar refused registration on the ground of
denial of execution. Instead of taking the course that the At

points out, by appealing to the Registrar, the plaintiff in that
case brought a suit in the Civil Court, and the suit was dis-
missed on the ground that he failed to fulfil the necessary preli-
minaries rdquired by the preceding sections which lead up 10 &
suit under s, 77. )

.The same point came before the Caleutta High Court, in the
case of Hdun v. Mahomed Siddik (2). There agnin the same
thing was said, that in order to entitle a person to bring a suit
under, 8. 77 (the refusal’in thet case Jbeing on a. ground

(1) L L R, 8 AlL, 897. (2) L L. R, 9 Cal¢, 150,
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other than dpnial of execution;) the previous stop must have .1885

been taken of appealing against the Sub-Registrar’s order of  suama
CHARAN

refusal. s Das
The last ease, which will be found in the sanle volume at page v

851, is the case of Lakhimoni Chowdlirain v. Alkroomoni Chow- JOXBNOORAR:
dkrasm (1). That case appears to decide substantially the- same
thing. It is exactly similar to the Allahabad case.

Now those cases appear to us to establish exactly the conclu-
gion which we should be dispossd to arriveat on tho construc-
ton of 88, 72 to 77, but we do not thirwk that they support
the propositions laid down in the Courts below, namely, that
deficiency of stamp duty will invhlidate the presentation, or that
the nouv-attendance of the executing party within four or eight
months i fatal td a suit in the Civil Court under s, 77, or
that registration cannot be made after eight months,

For these reasons we think that the decree of the lower Court .
cannot be sustained. The coase has been dealt with only on
this preliminary point, the merits have not been gone into. The
case must, therefore, go back to the Munsiff’s Court for trial on
the merits with this statement of the law.

Costs of this appeal will abide the result.

Appeal allowed and case remanded.
Befove M. Justica Field und Mr. Justice O Kinealy. 1885
PEARI MOHUN MUKHERJI (Praintirs) ». BANSHI MAJHI July 1.

: (DEFENDANT.)® .

Landiord and tenant—Enhancement of vent, Suii for—Beng. Aot VIIIof
1869, 8. 4—Prasumption of Hvidence,
Ig; a suit for arrears ;f rent at enhanced rates wherethe dofendant relios
on the presumption contained in 8. 4 of Beng. Act VIIL of 1869, it is
- not sufficient, in oxder to do away with that presumption, to show thut the
Iand has not been in cultivation from the time of the permanent gottlement,
It must bg shown that the land has not been Aeld sinee the time of the
permanent settlement,
" % Appenl from Af;pellu.te DecreeNo 2563 of 1883, against the decres of
J. @, Charles, Esq,, Additional District Judge of .2&Pergunnahs, dated the
23rd of June 1888, affirming the decree of Baboo Bepin Chundra Rei, Munsiff
of -Diamond Ha.rbour,’ du.tec‘l_‘ the 80th of Juud 1882,

(1) L L. B., 9 Calo,, 851,




