
Pigot, J.-—V  th is case th e re  is  a  p o in t o f  law  d eterm in ed  wh\ch 
did n otarise in  th e  other cases h eard  w ith  it , and on  th a t  poin t, a t 
least, th e  Ju dges express th e ir  op in ion  th a t th e ir  con stru ction  o f  
s. 103 o f  the C on tract A c t  is  n o t free  from  dou bt. T h e  case 
o f  Ko-hhine v, Snadden ( 1 )  is n o t  w ith o u t som e b ea rin g  on  th e  
question arising in  th is  app lication . T h e  several cases h eard  b y  
the special ben ch  are c lo se ly  co n n e cte d .in  su b ject m a tter, an d  as 
the Judges in  th e  case a llu d ed  to  th ou g h t th e  m atter fit  for  appeal, 
so I  th ink here th at th e  applicants, a lth ou gh  n o t  in terested  to  th o  
extent o f  E s. 10 ,000 in  th e  am ou n t o f  th e  d ecree  passed  against 
them, still are in terested , t o  a  substantia l am ount, in  th e  qu estion , 
which m ust b e  in  issue in  th e  appeals w h ich  are a llow ed  as o f  r igh t.
I  think, therefore, th at I  o u g h t to  gra n t a  certificate u n d er  s 295 
that th e  case is  one fit fo r  appeal t o  H e r  M ajesty  in  C ou n cil.

Application allowed.
Solicitors for p la in tiffs : M essrs. Sanderson & Go.
Solicitors for d e fen d a n ts : M essrs. Roberts, Morgan & Co.

A P P E LLA TE  CIVIL.

Before Mr. Justice Cunningham and Mr. Justice O'Einealy.
PI3ABI MOITUN MUKEMI (P la in tiff) » . DBOBOMOYI DABIA ahd 

othebs (Defendants.)*

Evidence—Judgments, not intei' partes—Admissibility o f evidence. Juty 16.
In a suit for possession of land the defendant, in order to show tho charac- 

tor of his possession, offiored in evidence a judgment obtained by liim in a 
suit to which the plaintiff or his predecessors in title were not parties.

Held that the judgment was admissible in evidence.
This was a  su it fo r  hhas possession  o f  certa in  lands h e ld  b y  

the defendants w ith  m esn e profits. T h e  facts o f  th e  case are 
sufficiently set forth  in  th e  ju d g m e n t  o f  th e  H ig h  Q ourt.

B aboo Guru, Bass Bonnerjee, B a b o o  Bipro Dass Mulcerji an d  
B aboo Bran Nath Pa/ndit, for  th e  appellant.

T h e Advocate-General (the Eon. G. O. Paul), B a b o o  Srinath 
Da SB, and B aboo  Ram Lulchee Ghose, for th e  respondents.

* Appeal from Original Deoree No. 105 of 1884, against the deoreo of 
Baboo Bhuban Ghunder Muliberji, Socond Subordinate Judgo of Hooghly, 
dated the 20th of December 1883.

'(1) Ii. B., 2 P. O 60.
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P e a k i
M o h u n

M u k e r Ji
v.

D r o b o m o y i
D a b i a .

.'The judgment of the Oourt (C u n n in g h a m  and ( / K j n e a l y ,  .JJ.) 
’was delivered by

C u n n in g h a m , J ;—In this case the plaintiff Peari Mohun 
Mukerji sues*the defendants Girish Chunder Chatterji and others 
for Mas possession. The plaintiff alleges that the lands in 
dispute are lands within his seputni, and that the defendants 
have no right or title to them. The defendants set up, first, 
that they have been more than twelve years in possession of the 
lands; secondly, that, with the exception of the plots mentioned 
in paragraph 2 of their written statement, the lands claimed by 
the plaintiff are held by them as their ayma; and, thirdly, that 
of the plots mentioned in paragrtiph 2 of their written statement, 
some belong to other mouzahs, and some to certain lakhirajdars 
whose names are not given. The Subordftiate Judge was of 
opinion that the defendants had proved their title to the lands ; 
that the settlement made by the plaintiff, or by the people who 
carried on the case for him, that he was in possession of the lands, 
was false; and he came \o the conclusion that the plaintiff, or at least 
the people who carried on the case for him, had fabricated the docu
ments used in support of his claim. Against this decision the 
plaintiff has appealed.

Now, if we go back to the origin of the cause, we find a 
•document purporting to be a copy of the original sunnud given 
for these aymco lands in 1194. This document is at page 136 
of the appellant’^ paper-book. Objection to it has been taken 
to its reception in evidence that it is a copy of a copy, tod is 
therefore inadmissible. No such objection was taken in the 
lower Court, and it is doubtful whether we should accede to the 
objection. But admitting that the document should nci be 
received in Evidence, we do not think that this in any way 
impeaches or destroys the title of the defendants. It is in 
evidence that a case arose in 1799 between Ramkanto Roy aud 
the predecessors in title of the defendants. In that case the 
ijaradar claimed, as the plaintiff now does, * the land as mal, 
and in that case, as jn this, the defendants set up the title that 
they held the lands under the sunnud of 1194 and the sub- 
secfuent cfiuchnama. The decision in that case recites as fol
lows : “ The defendants in their answer state that iu 1194 B. S.
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the zem indar a j^ B u rdw an  g a v e  a  svmnud in  resp ect o f  2 ,0 00  1886

bighas o f  chur la n d s to  th e ir  fa th er  Ja g a t N a ra in  Mitra., d e c e a s e d ; j RAi«
th at a g reea b ly  to  ih a t sunnud, th e  M ah ara jah  m a de a  chuckbust 
o f  1,754 b ig h a s  1 3  co tta s  o f  la n d  in  th e  sev en teen  m ou zahs, «.
A m erpu r, & c . ; an d  th a t  th e y  h ave  b e e n  h o ld in g  possession  a ccord - Dabia.

in g  to  th a t  chickbust” T h a t  su it was dism issed, an d  i t  w as 
fou n d  th a t , w ith  th e  e x ce p t io n  o f  16  bigh as 1 6  cottas, th e  
p la in tiff w as n o t  e n t it le d  t o  th e  lands w h ich  ha c la im ed . O ne 
th ing  is  o f  som e sign ifican ce , n am ely , th a t  in  th e  ju d g m e n t  
there is  th e  fo llo w in g  d e scr ip tio n  o f  th e  n atu re  o f  th e  su it. "  I n  
th is s u i t  o n  a  c la im  fo r  possession  o f  4 ,226  b igh as o f  m o l  lands, 
th e  p la in tiff  in  h is  p la in t, d a ted  t i e  3 rd  Ja n u a ry  1 7 9 2 , s ta ted  
that th e  d e fe n d a n ts  h a d  fo r c ib ly  ta k e n  possession  o f  th e  s i s  
m ouzahs, A m e rp u r , 4zc; a n d  h a lf  o f  th e  lands o f  th e  o th e r  
m ouzahs, co m p r is in g  a n  a rea  o f  a b o u t 4 ,226  bigh as. S o  th a t  
in  th at s u it  th e  p la in t i f f  c la im e d  th e  w h ole  o f  A m erpulr an d  
five o th er  v illa g e s  a n d  a  p o r t io n  o f  e a c h  o f  th e  rem a in in g  
villages as mal. T h e  s u it  b e in g  d ism issed  so far as th e  c la im  
o f  ayma w as con cern ed , i t  w as fo u n d  th a t  th e  d e fen d an ts w ere  
in  p ossession  u n d er  th e  sunnud. O b je c t io n  has b e e n  ra ised  t o  
th is  ju d g m e n t ' th a t  i t  is  n o t  inter partes, an d  i s . th ere fore  in 
adm issib le  in  ev id en ce . A s  regard s th is o b je ct io n  w e ' think) 
th a t th e  d o c u m e n t  is  a d m iss ib le  in  ev iden ce  as sh ow in g  th e  ' 
n ature o f  th e  p ossess ion  o f  th e  d e fen dan t’s p redecessor in  t itle .
A s  a  ru le  ju d g m e n ts  are  ev id e n ce  o n ly  b e tw e e n  parties, b u t  
th ere  is  a n  e x c e p t io n  t o  th is . I n  th e  case o f  Dames v,
Lowndes ( 1 )  i t  w as d e c id e d  th a t  d ecrees in. C h an cery  be*, 
tw een  o th e r  parties, co n ce rn in g  th e  sam e lands, w ere  ad m is
sib le  y i  ev id en ce , t o  sh o w  th e  ch aracter in .w h ich  th e  possessor 
e n jo y e d  th e  landB. T h a t  decision  is  - i n , consonance, w ith  the. 
d ecis ion  o f  th e ir  L o rd sh ip s  o f  th e  P r iv y  C ou n cil in  the. case; 
o f  Rameshur Pershad No/rain Singh v. Kunjbehciri PMtwft (2 ).
T h ere , as h ere , -th e  q u e st io n  w as as to . a  r ig h t  tp  ce rta in  
p rop erty , a n d -in  th a t  case  crim in a l proceed in gs n o t  inter jpuvte&t 
an d  a g reem en ts  e n te re d  in to  b e tw e e n  pa rties  ^o 't pa rties  before , 
th e  C o u rt w ere  h e ld  t o  b e  admissible in  ev id en ce . - T h e ir  L ordsh ips, 
in  th a t  case  s a y : I t  w ^s o b je c te d  th a t  th is  razinaniah does!

(1 )1  Bing, Nj 0., 606; (2) L. U,, G L  -A., 33.
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1885 not bind the proprietor of Mahooet, but although it was appa>‘
P eabi rently made between tenants, it seems to have been subsequent-

Mu°KBiiji acted ori) au{i may P™Pel’ly be used to explain the character 
D b o b o m o tx  eni°ymeEt water” We think, therefore, that

D abia. this decree is  admissible in evidence to show the nature of the 
enjoyment which the defendants then had in the lands.

The first matter for consideration is, whether the lands held 
as ayma include the whole or only a part of the villages, If 
we turn to a copy of the chuclcnama given at page 141 of tliQ 
appellant’s paper-book, we find the headings as follow ; Descrip
tion Dhamla—the next heading gives the total quantity of land 
by ayma standard; the next heading gives the land transferred; 
the next beading gives the mal lands; the next heading gives 
the baja land ; the next heading gives tfee Government land; 
the next beading gives the remaining land held as ayma. It is 
said that looking at the top of the chwcknama itself it would 
appear that only the ayma mehal was measured, and that 
there is nothing tfr show that it contains the whole of the 
villages. We think, on a construction of the document itself, 
especially looking at the decision of 1199, that what it did 
intend to describe was the lands of the whole village of every 
denomination.

But as the ayma lauds were given according to the ayma 
measurement there arises the question, what was the standard 
pole according to the ayma measurement. The evidence on this 
point consists of several documents. The learned Subordinate 
Judge was of opinion that, as the ijaradar in the year 1799 sued 
for 4,226 bighas of land, and the predecessors of the defendant 
in the present suit claimed 1,754 bighas by ayma measurement, 
these 1,754'bighas by ayma measurement were equal to 4,226 
bighas by ordinary measurement. This of course is evidence to & 
certain extent, but it is not conclusive of what the ayma, measurer 
ment was. Then there is the clmcknama, of 1199 which shows 
that 50 guz,—which ordinarily means a yard—are required for 
every ayma rassi $r bigha: 40 guz are only required in the 
ordinary standard pole; and if it be admitted that the guz in 
both cases is the same, an ayma bigha  ̂would b e ’greater than 
two bighas by ordinary measurement. This, however, is uncertain



becausc we n o t  k n ow  w h a t th e  le n g th  o f  an  ayma gu0 is. or 1885

was. T h en , again, in  th e  ju d g m e n t  re ferred  t o  at p a g e  52 o f  th e  P b a b i

respondent’s p a p er-b ook , i t  w as fou n d  b e tw e e n  th e  sam e p a rt ie s  MtnfsBji
that tw o  b igh as n ine co tta s  b y  ayma m easu rem ent w ere  five b igh as £ 1̂ ^ ^
b y  th e  cu rren t ord in ary  m easu rem ent. T h is also is  v ery  g o o d  e v i-  Dabia. 

d e n ce b u t s t ill n o t con clu siv e , becau se  w e  do  n o t  k n ow  w h eth er th e  
lands d escr ib ed  w ere  th e  sam e la n ds th at w ere  m easu red  
in  1199.

T here is a n oth er  p o in t  to o  w h ich  a lso  goes to  su p p ort th e  id e a  
th at th e  ayma m ea su rem en t was a t  lea st nTuch la rg er  th an  th e  
ordinary m easurem ent. I n  th e  d e fen d a n t’s w ritten  statem en t, 
paragraph 2, th e y  p le a d e d  th a t  C erta in  p lots , nam ely, 32 , 52, 56,
57, 58, 63, 65, 66, 67 , 7 0 ,1 3 7  an d  3 8 2 , w ere lands n o t  in  th e ir  
possession, b u t  w ere  la k b ira j lands b e lo n g in g  t o  certa in  o th er  
people. T h e  S u b ord in a te  J u d g e  h o ld  th a t  th ese  lands w ere th e  
p la in tiffs  mal lands w ith in  th e  or ig in a l e ig h t  chwolcs o f  D ham la , 
and th at th ese  lands as n o w  m easu red  am ou n ted  to  2 0 6  bigh as.
I t  is  con te n d e d  b e fo re  u s  b y  th e  l e a r n t  p lea der w h o  argu ed  
th e  case fo r  th e  a p p e lla n t th a t  th is  fin d in g  is  erroneous. B u t  
th is fin d in g  w as n  o t  co n te ste d  in  a n y  w ay  in  ap peal, and th ere  
was n oth in g  b ro u g h t to  ou r  n o tice  in  a rg u m en t w h ich  w ou ld  
lead u s to  b e liev e  th a t  i t  is  erroneous. I f  th e  4 5  b igh as h e ld  b y  
th e  p la in t if fs  p redecessor  is  n o w  fo u n d  t o  b e  20 6  bighas, t t e  
defendants w ou ld  b e  e n t it le d  t o  h p ld  m ore  land  th an  th e y  a ctu a lly  
hold.

L o o k in g  a t th ese  fa cts  an d  th e  im p orta n t fa c t  fou n d  b y  th e  
low er O ou rt th a t  th e  p la in t iff  a n d  h is p redecessor in  t it le  have 
never b e e n  in  p ossession  o f  th ese  lands, th e  o n ly  con c lu s ion  w e  
can^com e t o  is  th a t  fro m  th e  6 th  o f  Jan u ary  1799 , th e  da te  o f  
th e  order in  th e  su it  b e tw e e n  th e  ijaradar an d  €he p redecessor 
in  t it le  o f  th e  defen dan ts, th e  de fen d an ts havo h e ld  th ese  la n ds 
u nder an  ayma t itle . T h e  case th e n  com es w ith in  th e  d ec is ion  
o f  th e ir  L ord sh ip s o f  th e  P r iv y  C o u n cil in  th e  case o f  Ev/ro 
Pershad Rai flh<fti)dhuri v. Gopal Dass Butt (1 )  d ecid ed  o n  th e  
2 6 th  o f  M ay  1 8 8 1 , I n  th a t  case  the? p la in t iff  su ed  fo r  
certa in  lands, ask in g  Jchas possession , th e  defendants^ set u p  a  
ohmhdari t itle , a n d  th e y  w ere a b le  to  p rove  th a t  from  1 8 3 8  th e y  

( !)  I. L. B., 9 Calc., 256.
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h ad  held  these lands u nder a  co lo u r  o f  t it le . I n  tb  xt case their 
L ordsh ips o f  th e  P r iv y  C o u n cil s a id : .  “ T h e  result is, their 

L ordsh ips th in k , th a t  th o  defen dan ts, ov en  ■ i f  n o t  in  possession 
u nder a  w e ll-p ro v e d 'le g a l titlo , are  iu  p ossession  u nder a colon* 
o f  t it le  w hich  m ig h t have b e e n  a v o id e d  as far back as the 
year 1 8 3 8 ; and th at, inasm uch  as n o  p roceed in g s  were then 
tak en  to  avoid  it, tim o has run in  th e ir  favor. T h e ir  Lordships 
•will therefore h u m b ly  advise H e r  M a je s ty  th a t  th e  decree o f  the 

'C o u rts  be low  m u st b e  affirm ed, an d  th a t  th is  ap p ea l b e  dismissed.” 
F ollow ing  that case w ? th in k  th a t  th e  p re se n t case should also 
bo dismissed. B u t  oven  i f  th a t d ec is ion  w ere  n o t  final o f  the 
matter, as w e th in k  i t  is, th o  p la in t i f f  w o u ld  fa il on  another 
graun&fcnamely, th a t  as regards th e  la n d s in  dispute he has 
show n r i c h e r  tit lo  n or  possession . T h a t  h o  \fas never in  posses
sion  was fd&pd, and w e  tk iu k  r ig h tly , b y  th e  C ou rt below , and 
h e  is  n o t  ab fe fo  sh ow  us an y  t i t lo  w h a tev er  t o  lands n ot ayrm 
lands. In  thiaview  also th o  su it  m u st fa il.

T he appeal is  lismissfed w ith  costs .
Appeal dismissed.

Before Mr. ifoatiae Wilson and Mr. Justice Beverley,
SHAMA CHARAN DAS (pLAiNTnnr) v, JOYENOOLAH ahd another 
^  ) (DjtfflSNDANTH.)*

Jgegistratlon Act (III  of 1877)V*s- 23, 34 77—Presentation for registration— 
Limitation for completion of. registration—Attendance of executant btfan 
Registrar, Time for—Sefusai to register.

Thero is no provision, either ia tho Ilogistration Aot or in tho Stamp Aot, 
which lays down that whore a document is presented for registration 
insufficiently stamped, such a presonlation shall have no effect. Ihe only 
offset of suoli a gresentation is that tho actual registration is delayed.

Thero is in law no limitation for tho actual foot of registration, provided 
that tho requirements of tlio Aot have been complied with in the matters for 
which a limitation of time is provided, SaA Maklmn Lall Pandey v. Sah 
Kundun Lall (1), followed,

* Appeal from Appellate Deoree No. 1612 of 1884, a£fting| tlm deoree t)f 
Baboo Mati Lal Sirkar, Subordinate Judgo of Rungporo, dated the 26th of 
May 1884, affirming the decree of Baboo Sharoda Prosad Ohatterji, Second 
Munsiff of ICoorigvam, dated tlto 6th of February 1884.
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