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T h is  was an  A p p lication  fo r  leave to  ap peal to  H e r  M ajesty  in  

C ou n cil iu  on e o f  s ix  su its d ire cte d  to  b e  h eard  togeth er, arising ' 
out o f  th e  bankru ptcy  o f  C arolam bus JCaxnbad and Sons, m erchants 
and agents, fo r  th e  sale o f  p ie c e  g ood s, e a r r in g  on’  business in 
E ngland , C alcutta , and elsew here.

These suits all ra ised qu estion s as to  th e  tit le  to  g ood s  in  T a m - 
bafli’s godow n  in  C a lcutta , a t  th e  d a te  o f  th e  ban k ru p tcy , as to  
the title  to  g ood s  w h ich  h ad  arrived  a t  C a lcutta  b y  sea, b u t  h ad  
n ot been  actu a lly  d e liv e r e d ; and as t o  th e  r ig h t to  call for 
an account in  resp ect o f  o th e r  good s previously  sold  and accoun t­

ed for.
T he particu lar su it in  w h ich  th e  ap p lica tion  -was m a d e  w as 

brought b y  th e  p la in tiffs  w h o  w ere th e  banians o f  th e  firm  o f  
T a m b a c i and Sons at C a lcu tta  for a  declaration  th a t  th e y  w ere 
entitled to  a  lien  upon  65  ba les o f  p ie ce  g o o d s  m arked  P . T , &  C o., 
which had b een  sh ipp ed  b y  th e  steam er Knight of St, Patrick, 
and consigned  for  sale b y  P e a co ck , M ojlison  &  C a ,  o f  M an ­
chester, to  T am ba ci an d  S on s in  C alcutta, and w h ich  had 
arrived in  C alcutta , o n  th e  1 4 th  S ep tem b er 1882 , p rev iou s ly  
to  th e  date on  w h ich  C arolam bus T am ba ci h ad  suspended 
paym ent, viz., th e  27th* S e p te m b e r  1882 . T h e  b ills  o f  lad in g  
o f  th ese  goods h ad  b e e n  en dorsed  o v er  t o  th o  banians w h o  cla im ed  
them  as security  for  ad va n ces m ade b y  th e m  to  th e  firm  o f  T a m ­
baci and Sons, n ot sp ecifica lly  against th e  g oods, b u t  generally  
under th e  term s o f  th e ir  ba n ian sh ip  agreem ent, an d  p ra y ed  fo r  
the delivery  to  them , o f  th e se  bales, for  an in ju n ctio n  an d  oth er 
incidental relief. T h e  defen dan ts c la im ed  these 55 bales as agents 
for P eacock , M ollison  a n d  Co., sta tin g  th at th ey  h a d  b een  consign ­
ed t o  th e m  on  th o  express term s th at th e  p roceed s o f  saile shou ld  
be rem itted  to  M anchester, an d  sp ecia lly  ap propria ted  to  m e e t  
their drafts against th e  sh ipm ent, an d  further th a t  T a m b a ci an d  
Sons h ad  n o  p ow er t o  p led g e  th e  goods, or d ea l w ith  th e  b ills  o f  
lad ing  regarding  thorn.

T h e  o th er  five su its w ere b ro u g h t b y  P oacock , M ollison  a n d  C o. 
and other persons c la im in g  as vendors or consignees a g a in st th o  
banians fo r  a -d ecla ra tion  o f  th o ir  r igh ts q^er certa in  o th e r  g ood s  
ia  th e  godow ns o f  T ai& baci an d  S oa s a t - C a lcutta , as a b o v e  

i stated.
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In the course of these suits certain commission? were issued to 
England for the purpose of obtaining evidence, and it was agreed 
by counsel on both sides that all this evidence taken under com­
mission should be received as evidence in all the suits at the 
hearing before the High Oourt in Calcutta; and at the hear­
ing in this Court it was further agreed by arrangement of 
Counsel, that the evidence taken in the suit of Byjnath v. 
Graham should be evidence in all the suits. Some evidence was 
however given separately in some of the suits, but the general 
result of the agreement of counsel was that almost all the evidence 
was common to all the suits, most of the questions to be decided 
affecting in a greater or less degree either all these suits or at 
least more than one of them.

These cases were heard together by a special bench consisting 
of Mr. Justice Cunningham and Mr. Justice Wilson sitting on the 
Original Side of the Court.

On the 2nd of Mprch 1885, the Court delivered one judgment 
in all the cases, which dealt firstly with the cases generally, and 
secondly with the cases separately as far as it was necessary to do 
so where the issues differed.

As regards the 55 bales claimed by Byjnath and others as banians 
under the circumstances before set out, the Court, on an issue raised 
as to whether the bills of lading of the 55 bales had been 
endorsed to Byjnath under suoh circumstance as to defeat the right 
to stoppage in transitu, held that the legal effect of the transaction 
was governed by s. 103 of the Contract Act, and that the words 
of s. 103 “ an advance made upon it ” plainly required that the 
pledge of a bill of lading, in order to defeat the right of stoppage 
in transitu, should be as security for a new advance, and Jot as 
security for a pre-existing debt; that the section further required 
the advance for which the bills of lading were pledged to be 
“ made specifically upon it,” and after stating that “ the construc­
tion of this section was by no means free from doubt, ” decided 
that “ the requirements of the section would be complied with 
where it is shown ttiat any sum is advanoed on the terms that it 
is to be .secured by the particular bill of lading-or the goods 
represented by it, though it may be secured by other bills or goods 
also, and although the bill of lading may have been intended to
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be security n o t ' on ly  for th e  particu lar su m  or sum s advanced  ujton 
it, b a t also for  som e an teced en t lia b ility .

B eading th e  section  in  th a t  sense i h e  C ourt decid ed  th a t B y jn a th  
was entitled  t o  h o ld  th e  55 b a les  as secu rity  for a ll Ih e  sum s ad­
vanced b y  h im  after th e  arriva l o f  th e  particulars o f  sh ip m en t b y  
the steam er Knight of St. Patrick.

T he gross value o f  th e  55 ba les was Rs. 9 ,406 -4 . A g a in s t  
this ju dgm en t, as far as i t  rega rd ed  th e ir  particu lar case, G raham  
& Co., th e  defendants, b e in g  desirous o f  ap pea lin g  to  th e  P r iv y  
Council, a p p lied  to  th e  C ou rt fo r  th a t pu rpose on, a m on g st 
others, th e  fo llow in g  g ro u n d s—

(1) T h at th e  case a cce p te d  b y  th o  C ou rt as th e  case o f  th e  
plaintiffs w as n ot d isclosed  in  th e ir  p leadin gs, n or in  th e ir  answ er 
to  w ritten in terrogatories  ad m in istered  by th e  defen dan ts for  th e  
purpose o f  e lic it in g  in  d eta il th e  fa cts  w h ich  w ere a lleged  to  
constitute th e  lie n  cla im ed .

(2 ) T h at th e  C ou rt h a d  ov erlook ed , in  w e ig h in g  th e  ev iden ce , 
several facts pressed a t th e  h earing , an d  had m ade n o  m en tion  o f  
them  in  its  ju d g m e n t ;  th a t  th e  fin d in g  o f  th e  question  o f  lien  
was against th e  w e ig h t  o f  ev id en ce .

(3 ) T h a t th e  O ou rt, w h ilst a d m ittin g  the- con stru ction  p u t 
upon s. 103  o f  th e  C o n tra ct A c t  to  b e  th a t based  on  Roger 
The Oomptoir d’Escompte (1 ), h a d  adopted  a  con stru ction  o f  
that section  n o t on ly  a t  varian ce  fr ith  th a t  decision , h u t w ith  
the plain m ean ing  o f  th e  w ords o f  th e  section , an d  th e  illu s­
tration  th ereto  w ith  re feren ce  t o  a n te ce d e n t deb t.

(4 )  T h a t th e  C ou rt h e ld  th a t  th e re  w as n o  sp ecific  ad va n ce  
against th e  53 bales, an d  th a t  so c t io n  178  o f  th e  C on tract A c t  d id  
n ot p ro tect th e  ba n ian s ’ tran saction .

Mx. Hill for th e  app lican ts.— A lth o u g h  th e  v a lu e  o f  th e  su b ject, 
m atter o f  th e  particu lar su it  ig u n d er  R s. 10 ,000 , y e t  th e  deSree in ­
volves in d irectly  a  c la im  ox qu estion  to , or  respectin g , property  o f  
th a t a m o u n tj iuastnuch  as th is  is  on e  o f  severa l suits in v o lv in g  
th e  sam e im portan t qu estion s o f  law, ordered  ̂ to b e  heard  to g e th e r  
u pon  th e  sam e ev id en ce , an d  co n c lu d e d  b y  on e  ju d g m e n t, th e  
aggregate  am oun ts in v o lv e d  in  su ch  su its b e in g  fa r  in ore  th an

,(1) L, B, 2 P. O., 893.
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Rs. 10,000. See Eo-kM ne  v Snadden (1), which id a very similar 
case to this, in which special leave was given to appeal. Moreover 
the special bench constituted to hear these cases was formed 
with a view to an appeal direct to the Privy Council; the parties 
trould not have consented to the cases being heard in this way, had 
;hey thought they would have been precluded from an appeal by 
reason of any particular suit being decided against them in an. 
amount under Rs. 10,000. The case is a proper one for appeal im­
portant questions of law arise as to one of which the Judges state 
thatit is “ not free from  considerable doubt.” Section 600 of the 
Oode states that the petition must pray for a certificate, either 
that as regards amount or value and nature, the case fulfils 
the requirements of s. 596, or that it is othervjise a fit one for 
appeal to Her Majesty in  Council.

[P ig o t ,  J.— Ought not the words used by the learned Judges 
expressive of doubt as to the law on that one point, to be sufficient 
under the last part of the 1st paragraph of s. 600.]

Mr . H i l l  further cited the cases of Khajah Ashamdla v. 
Karoonamoyi Chowdhry (2) and Jwgolldshore v. Jotendro Mohun 
Tagore (3), which were however distinguished from the present 
case by the Oourt.

Mr. Stohoe (with the Advocate-General (Mr. Paul) for the plain­
tiffs.—The fact that there is a mere question of law is not of itself 
sufficient under s. 596. The result of the decree as regards the defen­
dants is that they nave lost a sum less than Bs. 10,000, and whatever 
might be the result of an appeal, they can get no more than the 
subject of the lower Court's decree. There is therefore no ground 
for saying that the decree, directly, or indirectly, involves a 
question to  ̂property of the value of Es. 10,000. There isronly 
one point of law involved in this suit which will not be involved 
in the .other cases, all of which can bo appealed as of right, the 
decrees being for amounts over Rs. 10,000. The grounds put forward 
ai”e nearly all questions of fact, and the Court would hardly certify 
that the questions of fact have not been thoroughly, sifted by; 
the special bench, and thus certify that the case is one out of the 
run of tho general cases, ai(.d as such fit to go to the Privy Council.

(1) L. R. 2 P. C., 50.

(2)4 0. L, It,, 125. (3) I, L. R, 8 CM. 210.



Pigot, J.-—V  th is case th e re  is  a  p o in t o f  law  d eterm in ed  wh\ch 
did n otarise in  th e  other cases h eard  w ith  it , and on  th a t  poin t, a t 
least, th e  Ju dges express th e ir  op in ion  th a t th e ir  con stru ction  o f  
s. 103 o f  the C on tract A c t  is  n o t free  from  dou bt. T h e  case 
o f  Ko-hhine v, Snadden ( 1 )  is n o t  w ith o u t som e b ea rin g  on  th e  
question arising in  th is  app lication . T h e  several cases h eard  b y  
the special ben ch  are c lo se ly  co n n e cte d .in  su b ject m a tter, an d  as 
the Judges in  th e  case a llu d ed  to  th ou g h t th e  m atter fit  for  appeal, 
so I  th ink here th at th e  applicants, a lth ou gh  n o t  in terested  to  th o  
extent o f  E s. 10 ,000 in  th e  am ou n t o f  th e  d ecree  passed  against 
them, still are in terested , t o  a  substantia l am ount, in  th e  qu estion , 
which m ust b e  in  issue in  th e  appeals w h ich  are a llow ed  as o f  r igh t.
I  think, therefore, th at I  o u g h t to  gra n t a  certificate u n d er  s 295 
that th e  case is  one fit fo r  appeal t o  H e r  M ajesty  in  C ou n cil.

Application allowed.
Solicitors for p la in tiffs : M essrs. Sanderson & Go.
Solicitors for d e fen d a n ts : M essrs. Roberts, Morgan & Co.

A P P E LLA TE  CIVIL.

Before Mr. Justice Cunningham and Mr. Justice O'Einealy.
PI3ABI MOITUN MUKEMI (P la in tiff) » . DBOBOMOYI DABIA ahd 

othebs (Defendants.)*

Evidence—Judgments, not intei' partes—Admissibility o f evidence. Juty 16.
In a suit for possession of land the defendant, in order to show tho charac- 

tor of his possession, offiored in evidence a judgment obtained by liim in a 
suit to which the plaintiff or his predecessors in title were not parties.

Held that the judgment was admissible in evidence.
This was a  su it fo r  hhas possession  o f  certa in  lands h e ld  b y  

the defendants w ith  m esn e profits. T h e  facts o f  th e  case are 
sufficiently set forth  in  th e  ju d g m e n t  o f  th e  H ig h  Q ourt.

B aboo Guru, Bass Bonnerjee, B a b o o  Bipro Dass Mulcerji an d  
B aboo Bran Nath Pa/ndit, for  th e  appellant.

T h e Advocate-General (the Eon. G. O. Paul), B a b o o  Srinath 
Da SB, and B aboo  Ram Lulchee Ghose, for th e  respondents.

* Appeal from Original Deoree No. 105 of 1884, against the deoreo of 
Baboo Bhuban Ghunder Muliberji, Socond Subordinate Judgo of Hooghly, 
dated the 20th of December 1883.

'(1) Ii. B., 2 P. O 60.
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