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Before Mr. Justice Muttmami Ayyar and Mr. Justiee Parker. 

Octoter'‘’ 9 V E N K A T A E A G r H A V A  (P l a in t iit ) , A p p e l la n t ,
' i s S ; '

EAlSTGrAMMA (D e p e n d a n t) , E espo n d en t .*

Civil Procedure Code, s, 13— “ E,cs Judicata” — Gottri of competent jurisdiction— Einiu 
law—Power of guardian to alienate land,— Compromise of litigalion.

In 1882, the daughter of a deceased Hindu brought a suit in the Ooui’t of a 
District Munsif ior a declatation that the defendant was not the adopted son of her. 
father (deceased) as he claimed to be. It was found that the alleged adoption was 
valid and the suit was dismissed.

The then defendant no-w brought, in 1889, a suit in the same Oourt to recover 
possession of land from the then plaintiff, alleging that it had been wrongfully 
transferred to her by way of gift by Ma adoptive mother. The defendant denied 
the adoption and asserted that the transfer was valid as having taken place in 
accordance with an arrangement made by her father in his lifetime. It was ad
mitted that the Talue of the whole property, to which the plaiutifi was entitled by 
virtue of his adoption, if it was a valid adoption, exceeded Es. 2,500.

The Court of First Appeal held that the question of the adoption was not res 
judicata, and observed that the transfer to the defendant was apparently made to 
induce her to abandon her litigation as to the adoption :

Mdd, (1) that the defendant was not at liberty to question the plaintiff’s 
adoption ;

(2) that the Court shoiild try whether the transfer was made iona Jide by 
the plaintiff’ s mother as his guardian for his benefit.

Appeal against tlie order of M. B. Sundara Eau, Subordinate 
Judge of EUore, in appeal suit ISTo. 208 of 1890, remanding for 
retrial original suit No. 184 of 1889 in tte Court of the District 
Munsif of EUore.

Suit to recover possession of certain land. The plaintiff 
alleged that, during his minority and after the death of his adop
tive father, his adoptive mother, in fraud of his rights, conveyed 
the land by way of gift to the defendant, who was her daughter. 
The defendant pleaded, inter alia, that the plaintiff has. not been 
validly adopted, and that the property had been delivered to her 
in accordance with an arrangement made by her father.
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*  Appeal against orde ISTo. 131 of 1890.



The District Munsif held that the question of the plaintiff^s Yenkata- 
adoption was res judicata by reason of the decree of his Ooiu’t 
passed in a suit (original suit No. 315 of 1882) brought by the Kangamma, 
prgsent defendant against the present plaintiff to declare the 
adoption invalid, in which the issue relating to the validity of the 
adoption was determined in favour of the present plaintiff. It was 
conceded that the whole property, to which the plaintiff would be 
entitled by right of his adoption, exceeded Es. 2,500; and the 
District Munsif rested his decision partly on the ground that the 
then plaintifi was estopped from denying the competency of the 
Court to adjudicate oil the matter. He further held that the 
alienation of the land to the defendant was invalid ; and, on these 
findings, he passed a decree as prayed.

The Subordinate Judge, on appeal_, held that the question of 
the adoption was not res judicata; and, as to the second point, he 
directed the District Munsif to try the following issue :—

“ What are the circumstances which led plaintiff’s adoptive 
mother to execute the deed of gift to defendant, and whether or 
not, she did so, in her capacity as a guardian for minor plaintiff.”

The plaintiff preferred this appeal.
Subramanya A ĵyar for appellant.
Bhashj/am Ayyangar for respondent.
J u d g m e n t .—This is an appeal from the order of remand 

made by the Subordinate Court of Bllore in appeal suit No, 208 
of 1890. It is first urged that the Subordinate Judge erred in 
holding that respondent was at liberty to question the appelMnt ŝ 
adoption, though it was upheld as between them in original suit 
No, 316 of 1882 on the file of the District Munsif of Ellore.
We think that this objection must prevail.

In support of his opinion, the Subordinate Judge observes that, 
prior to the decision in Gampati v. CliatkiL{l), there was an erro
neous notion, even among District Munsifs, that a declaratory suit 
might be instituted, whatever was the value of the property 
to which it related, in the Court of a District Munsif, and that 
the respondent's ignorance of law on the subject was excusable, 
and* relies further on the decision of the Privy Council, referred 
to in Ganapati v. Ohatlmil), and on section 44 of the Indian Evi
dence Act.
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V bn-k a t a -  But we are unable to agree with the Subordinate Judge that 
KAGHAYA jaw is a valid excuse. Nor do we consider that the

R a n g a m m a . decision of the Privy Council has application in a case in which 
both the prior and the present*suits were instituted in the Cgnrt 
of the District Munsil As for section 44 of the Evidence Act, 
it does not exclude the operation of the doctrine*-of equitable 
estoppel. As plaintiff, the present respondent instituted original 
suit No. 315 of 1882 in the District Munsif’s Oonrt to set aside 
appellant’s adoption and thereby put the Oourfc into motion and 
the decision pronounced therein is conclusive as to the factum and 
validity of the adoption. The decision of’ the Subordinate Judge 
to the effect that respondent is at liberty to re-open the question 
in the present suit must be set aside.

Another objection taken in this appeal is that the Subordinate 
Judge was wrong in deciding that the present suit is not governed 
by the twelve yearŝ  rule. It was brought by the appellant to 
recover certain land from the respondent on the ground that, 
during his minority, his adoptive mother bestowed it in gift upon 
the latter, her daughter, without any necessity for so doing, and 
in view to benefit her at his expense. The right to sue having 
thus accrued duriug his minority, the statutory period is twelve 
years from the date of the gift, under section 7 of the Act of 
Limitation, unless it expires within three years from the date on 
which he attained his majority. In this point also the decision 
of the Subordinate Judge must be set aside and that of the Dis
trict Munsif restored.

The next question considered by the Subordinate Judge is as 
to the validity of the gift made to the respondent. If, as 
observed by him, the transaction was substantially not a mere 
voluntary act, but one concluded bondjide by the appellant^® 
mother, as his guardian, in view to adjust the litigation then 
pending about his adoption, it might be vahd. It was, therefore, 
open to the Subordinate Judge to have stated an issue and remitted 
it for trial. The issue, however, referred by him must be amended 
by inserting the words “ bona fide’ ’ after the words “  did so/’ and 
the words “ the benefit of between the words “  for ”  and “  the 
minor plaintiff.”

We set aside the order of remand and dii’ect the Subordinate 
Judge to restore the appeal to his file'and to remit for trial an 
issue, amended ,as indicated above and to dispose of the appeal



with, reference to the result oi the finditfg thereon and on the VENKiTA- 
eighth issue. eaô ta

The rpspondent will pay the appellant the costs'o f  this appeal. E a n g a m m a ,

VOL. XV.] HABEAS SEEIES. 501

APPELLATE CIVIL.

Before Mr. Jnstm Mu,Uusumi Ayyar and Mr. JusUoe Parker.

IBRAYAN K U N H I ( P la i n t i f f ) ,  A p p e lla n t , issi.
 ̂  ̂ Sept. 2.

V. 1892-
April 7.

KOMAMUTTI KOYA a n d  o t h e r s ,  ( D e p e n d e n t s ) ,

E e s p o n d b n t s , *

Civil Courts Act {Madras)—Act I I I  of 1873, s. 12— Beclaration of memherahip 
of a tarivdi— Yaluaiion for the purposet of jurisdiction.

The plaintiff, alleging that he was karnavan of the defendant’ s tarwad, sued in 
a Subordinate Cfourt for a declaration that he was a memher of it, adding no prayer 
for consequential relief. It appeared that the tarwad property exceeded Eb. 26,000, 
in value, hut that the proportionate share of each memher, computed as on an 
equal division, was less than Es, 900. The Subordinate Judge held that the suit was 
within the jurisdiction of a District Munsif and rejected the plaint:

JSTeM, that the order was wrong and should he set aside.

A p p e a l  against the order of 0. Q-opala Menon, Subordinate Judge 
of North Malabar, refusing to admit a plaint presented for a de
claration that the plaintiff was a member of the defendant’s tarwad, 
and a petition under Civil Procedure Code, s. 622j praying the 
High Court to revise his order.

It appeared that the tarwad possessed property worth Es. 26,605 
and that it comprised 30 members and it was alleged in 
the plaint that the plantifi was the karnavan of the tarwad.
The Subordinate Judge held the suit was within the pecuniary 
jurisdiction of a District Munsif, andj on this ground, refused 
to admit the plaint and returned it for presentation in a proper 
Court, on the view that the suit should be valued for the purposes 
of jurisdiction as if it were for a share of the aliquot portion of 
the'tarwad property, which would be allotted to the plaintiff if 
a partition were made by common consent.

Plaintiff preferred this appeal.

*  Appeal against Order Fo. 49 ol 1890 and Civil Kevision Petition. No. 193 of 1890^


