
352 t h e  IN D IA N  L A ’W  EEPOETS, [V O L . X I.

APPELLA.TE CRIMINAL^

Before Sir Arthur J. S . Collim, Kf^, Chief Justice,,  ̂ • 
and Mr. Justice WilMnson,

1892. aiTEEN-EMPRESS
KarcL. 30.

--------------- V.

E A M A  T E V A N  and  others.'^

Criminal Pmcchire Code, ss. 193, 287, 288, 339, Si9— Conditional jiardoii io 
■prisonf-y—Approver, trial of~Troof of confessional statements of accused.

Several persons -were charged with dacoity. While tlie case was pending, two 
of tlie accused made coni'ussioual statemonts; afterwards a conditional pardon was 
tendered to tlicai, and they were examined as witnesses by the Magistrate and 
Buh^cquently on hohalf of the prosecution in the Sessions Court, to which the other 
acniised were committed for trial. They there denied that they had leen taken as 
approvers, whereupon the Sessions Juuge placed them ia the dock, called on them 
to plead, and permitted the depositions made by them hefore the Magistrate, hut 
not their confessional statements, to be read to the jury :

Held, that the trial of the two persons, who had not been committed to the 
Sessions Court, was ultra vires.

Ter : the Sessions Jndge comxaitted an irregularity in refusing to place on 
the record the confessional statements of persons whom he treated as accused.

It is irtifair to put an approver, whose conditional pardon has been cancelled 
on trial, along with other prisoners, in the coivrso of whose trial such approver has 
given evidence.

Appea.l against a conviction, and sentence by T. "Weir, Sessions 
Judge of Madura, in calendar case No. 116 o! 1891.

The facts of tlie case appear sufficiently for the purposes of 
this report from the following' judgment of the High Court.

The appellants were not represented.
Mr. Wedderburn fox the Crown.
JuDGMKHT.—The procedure of the Sessions Judge in the dis­

posal of this case was extremely irregalar. Certain persons were 
charged with haxdng eoiiimitted dacoity. During tlie* pendency 
of the case before the Magistrate, two of these persons, viz., M. 
Peryaliariippan and Ocha Tevan, made confessional statements on 
the 3rd and 27th October. On the 19th November th.e District 
2Iagistrate tendered a conditional pardon to these two persons,
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who were thereupon examined by tlie Magistrate as witnesses on Queen- 
the 22nd Novem'ber. Tliey were not committed to tlie Sessions 
Court, but were sent up as witnesses. At the trial in the Sessions Tevan. 
Court tbev were examined on behalf of the prosecution as wit­
nesses 1 and 2, and denied that they had been taken as approvers.
This statement was undoubtedly false. The Sessions Judge there­
upon placed them in the dock along with the other accused and 
called upon them to plead. The trial then proceeded. After the 
evidence for the prosecution and the statements of the prisoners 
1-21 had been recorded, the Public Prosecutor proposed to put in 
the statements made by Peryakaruppan and Ooha Tevan before 
the Magistrate on the 3rd and 27th October. The Sessions Judge 
refused to admit these statements on the record, but admitted and 
had read out to the jury the depositions given by these persons as 
approvers. They are marked Y and Z.

The Grovernment Pleader admits that the Sessions Judge has 
no power to try these two persons, inasmuch as they had not been 
committed to the Court by any Magistrate competent to commit 
(section 193). He also points out that the course which the 
Sessions Judge should have adopted was to have treated the evî  
dence given by these two persons before the committing Magis<:rat0 
as evidence in the case (section 288), and have allowed the 
accused 1-21 to cross examine them.

We are of opinion that this is so and that the trial of these 
two persons, who had not been duly committed to the Court was 
altogether ulfra vires.

The Sessions Judge also committed another irregularity iii 
refusing, contrary to the provisions of section 287, to place on the 
record the confessional statements of persons whom he treated as 
accused. It is not optional mth the prosecution to put in such 
statements.

We do not raiderstand the remark of the Sessions Judge in 
paragraph 8 of his charge to the jury that these two persons 
(Peryakaruppan and Ocha Tevan) have fallen back into their 
original position of accused persons, as they, on the face of the 
record, did not fulfil the condition on which they were pardoned*
The Sessions Judge seems to have taken an erroneous view of the 
case and the law.

By section 349, Act X of 1872, a Sessions Judge was em­
powered to commit or direct the commitment of any person who,
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Qt'EEN- having accepted an offer of pardon, did not conform to tlie condi- 
EMmiJss under which the pardon was tendered, hut the present Code

ji.urA T'kv.v;',-. contains no such provision, and in section 339 it is merely laid 
down that siicli a person may be tried for the offence in respect? of 
which the pardon was tendered; but section 193 provides .that 
no Court of Session shall take cognizance of any offence as a 
Court of original jurisdiction, unless the accused has been com­
mitted to it by a Magistrate duly empowered.

It is impossible to say that the jury were not influenced by the 
inclusion of these two persons in the trial and, by the admission of 
their depositions on the record. The other twenty-one accused 
were not allowed the opportunity of cross-examining them as to 
the truth or otherwise of their depositions. This was an irregu­
larity which cannot but have prejudiced the accused persons.

Even supposing that the Sessions Judge had had power to 
try the two approvers, we concur with the learned Judges of 
Calcutta Court-—TAe Queen v. JPetiimber Bhoohee{l) and The Queen 
V. Bipro Bass(2) that it is unfair to put an approver, whose condi­
tional pardon has been cancelled, on trial along with the other 
prisoners, in the course of whose trial such approver has given 
evidence, and that the proper course is to defer taking action 
against the approver until the conclusion of the trial then pro­
ceeding.

We observe that the jury were not unanimous, the foreman 
finding only prisoners 1 and 2 and the approvers guilty.

We consider that there has been such misdirection as led to a 
serious miscarriage of justice, and we, therefore, set aside the 
conviction and sentence of all the accused 1-23, and direct the 
retrial by the Sessions Judge of prisoners 1-2L

Ordered accordingly.
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