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this case no special circumstance is shown to cxist. The decision 1886

of the Jower Court upon this point is therefore correct. CROORAMONY
Dey

(The Court then proceeded to*deal with the gther questions v.
raised in the appeal, and concluded by varying the decree of the Mﬁ‘mf‘;“éfm.
lower Qourt in certain particulars immaterial for the purpose of 4™

the report.)
Appeal allowed and decree modified.

Before Sir Richard Qarth, Knight, Ckisf Justice, and Mr, Justice Beverley.

BHUBAN PARI Anp orrers (Dgrenpants) . SHAMANAND DEY 188%
(PraxsTirr).* Juns 31,

PUEREER

Land Tewure, Transfer,of —~Mourasi swrvarakari tenure, The mods of succession
to— Conserd of the semindar io the iransfer.,

The temure known in Qrissa'as mourass survarakari, although recorded in
the name of a single member, is descendible to nil ihe heirs as joint heritabla
property, and cannot be transferred without the consent of the zsmindar.

THE plaintiff brought this suit on the allegation that a certain
mouzah within his zemindari, which was originally recorded in
the name of one Michu Pari had since his death been settled
with and stood in the name of his son, Karunakar, defendant, as
survaraker ; that under the Bengal Government Resolution.of
the 25th September 1838, the survarakar was entitled only to
colleot the rents and was not comipetent to alienate or divide the
mouzsh without the consent of the zemindaf; that defendants
1 to 5, the coparceners of Michu and Karunakar, were not entitled
to the property nor had they any right to sell their share to
defendant No. 6; that Karunakar had hy a deed of relinguish-
meut transferred the tenure to the plaintiff (zexmndm') and the
plaint pra,yed that the kobala of sale in favor of defenda,nt No. 8
‘e declared void and kkas possession of the mouzah be gweq to the
plaintiff -
, 'The Munsiff found thet the survarakari was a joint henta.ble
tenure and. dlsmmsed the suit, - The lower Appella.te ‘Court held
. % Appeal from” Appellate -Dedroe Nar 563 of 1884, against the deores of
J B.Worgen, Eaq, Olﬂma.tmg Judge of Cuttgek, dated, the Tth of January

1884, reversing the deoremof Bshoo Haranath Ghose, Rai’ Bahadur, Mansiff
of Balasore, dated the 5th of October 1882,
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1885  that tho zemindar was cutitlod on the strength of the deed of
Buoman  relinquishment to rc-cnter on the property and gave him g
PARL  decrec.

Suamavaxp  From that decision an uppoa.l was preferred to the High Court.
Dyy,

Baboo Traslokye Nath Mitler for the appellants,
Baboo Abinash Chunder Banerjee for the respondent.

The judgment of the Comrt (Ganrri, CJ., and BEverLzy, 1)
wos delivered by

Gawrr, C.J.~—The facts of this caso are as follow ;-

A certain mowzoh in the djgtrict of Balasore constituted g
mourash swrvarakart tenure recorded in the namo of Karunakar
Pari, defendant No. 7. It has boen found as g fact by both the |
lower Courts that the tonure was proviously hold by his father .
Michu Pari, and by his grondfathor Edhab Pari, Bosides Michy, .
Edhab left two othor sons, who aro reproscutod by defendants
1 to 5. '

In 1879 the defendants 2 to B brought a suit against .their
cousin, defendont No. 7, for posscssion of o share in the tonure, .
and that suit was doecrocd in their favor on 8rd Juno 1880. Five
days prior to that decree, however, nawmely, on 29th May

. 1880, dofendant No. 7 exceuted a deed of surrender of the
tenwre in favor of the zowindar, who is tho plaintiff in the
prosent suit. Subsoquently on24th September 1881, deforidants
1 to b sold a share in the tonure to dofendant No, 6. ,

The plaintiff thon bronght this suit to havo it deolarod that
defendants 2 to § had no interest in tho tonuro, and that the sale
to defendant No, 6 was invalid, o

The suit was dismissed in the Court of first instance ; but oi
appeal the District Judge held that the tenure was the sole
property of defendant No. 7, who surrendored it to tho zemindar;
and he accordingly gave the plaintiff a decrec for khas possesaian.:.

Againgt this deerae the dofondants 1 to 6 have appoaled to this

Court.

. The question of law arising for our decjsion is simply wms;
whether a mourust surverakari lenuro in Orissa descends t6 all.

the heirs as joint family property, or o omo heir ¢nly to ‘thp
cxclusion of the others?
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The pature of these tenures was tosome extent defined by 1888
the Government orders of the 25th September 1838 ; and in Brumaw
two cases, Puddo Lochun Mumdlesy. Lukhun Burrooah (1), and  T4™
Doorjodhon Dass v. Chooya. Dage (2), it was held that those SHA]’“;E;‘fND
orders were to be recognized as authority in respect of the
character or constitution of these tenures.

These rules provide that the tenure be recognized as one of
the existing tenures of Cuttack; that when the tenure isin the
possession of several joint swrvarakars, the collector may, with
the concurrence of the zemindar, select One or mare to be the
recorded © manager” of the survar akarsi; that the temure may
under certain circumstances be heredlta,ry property ;” but that,
whether hereditary or not, the tenure cannot be alienated or sub-
divided without the consent of the zemindar.

The effect of these rules, we think, is to place the tenure much
on the same footing us ordinary tenures, and to constitute it
joint heritable property, subject to thisythat for convenience
sake the name of one of the owners is to be recorded as the
proprietor, who is to act a8 the manager for the rest, and to be
ditectly responsible to the zemindar for the rent, The Munsiff
states that this is the nature of the tenure as usually understood
in Cuttack, and that this view has been frequently upheld, by the
Courts. No case has been cited to us which bears directly on
the point, but we think that thisis the true meaning of the
rules.

The prohibition against alienation or subdivision aphesrs to be
directed against such a splitting of the tenure as would be effected
in this case by the sale of a portion of it to defendant No. 6,

Such a splitting of the ténure cannot take place, without the
consent of the zemindar.

On the facts then, as found in this case, we ‘must hold ﬂmt
‘defendants 1 to 5 had an interest in the tenure, which defendant
No. 7 under the circumstences had no. authority or power to
surrender to the zemindar; and we must further hold that the
sale of a portion of the tenure to defendant No. 6, not having
been made with ihe consent of the zemjndar, is invalid,

(1) 8. D. A."Reports, 1860, Vol, IT, p. 109,
(2) 1 W, R, 322.
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1885 The decree of the District Judge must, therefore, be revéx;ﬁed_,
““prusax  The plaintiff’s suit for Ehes possossion will be  dismissod, by § %
PAvr  will be declared that tho salo 1o defendant No. 6 is invalig,
SHAMANAND having beon innde withont tho consont of the plaintiff zomindgy, -

Dies. Defendants 1 to 5 will have their costs in all the Courts 339:11131;
the plaintiff.  Defundants Nos, 6 and 7 will pay their own costs’

Appeal deoreed in part,

DBefure Sir Richord Guo‘ﬁp, Fnight, Ghicf Justive, and Me. Justice Beverly,
JOGENDRO BLUPUTI anp ornepy (Duresnanss), o, NITUTYANUND
MAN SING (Prasnrivr),®
1885 Hindw Low—Inheritonce~-Mitakshurn—Swdra funsily— Dusiputra or gon
jﬁ‘ig___ . by a sluve givl—{Light of suroivorahip,

Ino Sudra family of the Mitnkshurn achnol, o dusipulre or illogitimate

son by a slave girl iy & eoparcenor with his legitimulo hrother in the ances.
tral catade and will teke by sarvivosship,

TrTS was o suit for the possession of the ancestral 745 and zomin:
dari of Killa Sukinda in the Provinee of Orissn by right of sur-
vivorship under tho Mitakshars law. The plaintiff alleged that
ho wes a Kshetré or a member of the regencrate class and a son
of Raja Upendra Bhuputiby a phullibali wife, Reni Chaudiy .
Kala alias Bambhudei; that according to family custom Raja
Nundkishore Bhuputi by his”cldest wife, Rani Nilmoni Patms-
badio, succeeded to the 7¢j and zemindari, but the plaintiff con-,
tinued to live in commensality with him and receive his mainten- -
ance ; that Nundkishore Bhaputi died on the 6th March 1878,
leaving him surviving three widews and a duughter, and wnder the’
shustras tho plaintitl, as the oldest surviving brothor, wos enutled
{0 succood,

It was contended on behalf of the dofendants, the wzdows Ofi
Nundkishore Bhuputi, that the Rajas of Sukinda were not Ixa?wtm 1
but Sudra Khandaits ; that the late Raja had loft an adopted amaL
Jogendro, the minor defendant; and that, oven if the a.doptlon‘,,

* Appenl from QOrigioal Decree No. 100 of 1883, agninat the deorae m‘.

W. Wright, Beq., Subordioats Judge of Cuttack, dated the 29th of Mmgh
1888,



