
case of VhuraylHii'd v. Suhhchhlm'V) is cited by tlie appellants’ jjAiRAra-u- 
pleader. Tliis case shows that an action for the breach of the 
contract to certify adjustment of the decree may be brought; 
blit, it is not authority for the position that a suit to declare that 
a decree has been satisfied will lie. The appeal is dismissed with 
costs.
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A P P E L L A T E  OITIL.

Before Mr, Justice Farlier and Mr. Justice Siibramanfja Ayyar.

.TAfJANATHA (P la in tipf), A p pellan t, 1892.
Jiimiary IS.

V. ------------1

GrANGI E E D D I  ak d  others (D efetoajtts), E e ,spon-d ent3.-"

Evidence Act—Aet I  of 1872, s. llo~Estoppel—Hxecution-pufchasci' Kitltout 
noikw of mortgage.

The lokintiff sued to realise liis security uncler a mortgage executed to him by 
defendant No. 1, by sale of the mortgage premises which were ia the possession of 
defendants Nos. 2 and 3. It appeared that the plaintiff had previously attached 
and brought to sale the mortgage premises in execution of a decree against defend­
ant No. 1, and that the other defendants had purchased at the Court sale, without 
notice of the plaintifi’s mortgage, which was not referi’ed to in the attachment lista 
or sale certificates:

lidd, that the plaintiff was estopped from setting up his present claim.

S e c o n d  a p p e a l  against the decree of 0. Wolfe Murray, Acting 
District Judge of North Arcot, in appeal suit No. 139 of 1890, 
affirming the decree of S. Subba Ran, District Munsif of Ohittur, 
in original suit No. 372 of 1889.

The facts of the case are stated above sufficiently for the 
purposes of this report.

The District Munsif dismissed the suit and his decree was 
affirmed on appeal by the District Judge.

The x̂ laintiff preferred this second appeal.
Rama Ban for appellant,
FarthaSaradhi Ayyangar for respondents.
J u d g m e n t .—We think the plaintiff is estopped from recoYering 

on the mortgage when he has allowed the auction purchaser to

(1) I.L .K ., 5 Mad., 397. * .Second Appeal No, 477 of 1891,



buy >Yithout notice in a suit in wMoli lie liiniself brougiit tlie pro- 
Gvx9iEeddi to Bale— see Agarchand Gumanchand v. MahJima Hanmant{l),

• The second appeal is dismissed witli costs.
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APPELLATE OIYIL.

Before Mr. JmUc6 Wilkimon and Mr. Justice Suhramtnki Ay)jm\

1892, GOPALASAMI i'D efendaw t N o . 1), A p p b lla k t ,
Jan. 25, 2S.

AEUNACHELLA (P laih tiff), E espo n d ext /''"

Truusjer b f Fivjjerti/ A o t— A c t  f V  o/1882, s, deem again.'ft

mortgagor.

Suit for a personal decree on a usufructuarj’- mortgage which contained no 
express covenant to pay, but, provided that if the mortgagor repaid the seuured* 
debt hefore a'certain date (uow passed), he Bhould be replaced in posseBsion. The 
mortgage premises had been attached in. execution of a decvree obtained by a third 
paiiy against the mortgagor, and a claim preferred by the plaintiff having beou 
erroneously rejected and the premiseij sold, ho was dispossessed. The mortg’agft® 
accordingly brought his suit a.s above ;

Held, that the plaintiff was not entitled to maintain thpi suit fithi^r under the 
terms of the mortgage or under Transfer of Property Act, s. 68.

Second a p p e a l  against the decree of T, Ramasami Ayyangar, 
Subordinate Judge of Negapatam, in appeal suit No. 938 of 1889, 
affirming tlie decree of C. Srirangacliariar, District Munsif of 
Shiyali, in original suit No. 126 of 1889.

The facts of the case are stated sufficiently for the purposes of 
this report in the j udgment of the High Court. The decrees of 
the Lower Courts were for the plaintiff. The defendant preferred 
this second appeal.

8uhrmnani/a Ayyar and Sada.gopa Chariat for appellant.
Mr. Qant% for respondent.
JTJDGMENT.— The plaintiff obtained a usufructuary mortgage of 

certain lands and held possession of the same until he was ousted 
by a person who purchased the property in ejcecution of a money 
decree held by the latter against the first defendant  ̂the mortgagor.

The plaintiff now sues for the recovery of the mortgage money..

(1) J.L.R., 12 Bom., G71S, * Second Appeal No. 2S9 of 189},


