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KEISHNAN AND OTHEB.S (D efen d an ts), R espo nd en ts .'-̂^

Oivil Froeedure Code, s, 13— Ees judicabi” — /Sttii by hemmidar.

In a suit to recover a parcel of land, tlie plaintiff’s case was that it had been 
puroliased by Mm henami in. the name of his brother, 'svho had sued the present 
delendants to obtain possession in 1887, hat had been negligent in the conduct of 
the suit which was conseq^uently dismissed. It was found that there had been no 
negligence in the conduct of tho s\iit, and that it had been instituted with the plain
tiff’b knowledge :

that the plaintiff was bound by the decree in tho former suit, and could not 
recover on his secret title.

S e c o n d  a p p e a l  against tke decree of J. P. Ficldian, Acting District 
Judge of Nortli Malabar, in appeal suit No. 26r8 of 1890̂  affirming 
the decree of A. Venkataramana Pai, District Munsif of Telli- 
cherry, in original suit No, 166 of 1889,

Suit to recover possession of land. The plaintiffs case was 
that he had obtained a conveyance of the land in the name of his 
brother, defendant No. 1, whom he placed in management of i t ; 
that defendant No. 1 leased it to defendant No. 2 and subsequently- 
brought original suit No, 610 of 1887 against defendant No, 2 
and defendant No. 3, -who claimed to be the jenmi to recover 
possession; that that suit was not proceeded with due diligence 
and was consequently dismissed.

The District Munsif held that there was no negligence in the 
conduct of the previous suit and that the present claim was res 
judicata and dismissed the suit. The District Judge on appeal 
upheld these findings, distinguishing as to the latter point Qour 
8undar LaMri v. Hem Chtmdcr ChowdlmryiV) and Bari Gobind 
Adhikari'Y, Alilioy Kumar Mo»umdar(2), and affirmed the decree 
of the District Munsif.

* Second Appeal No. 1338 of 1890.
(1) 16 CaL, 355. (2) LL.R., 16 Gal., §64;
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Bh a n g a b a  
, p. Kmshnan.

The plaintiff preferred this second appeal.
Smiharan Nayar for appellant.
Byrii Namhiar for respondents.
J ud gm ent .—Original suit No. 610 of 1887 was instituted by  

the defendant No. 1, the plaintiff’s brother, -who is alleged hy the 
plaintiff to have been his agent, the property which defendant 
No. I sought to recover in the above sait having been purchased 
in his name benami for the plaintiff. The question is whether the 
plaintiff is bound by the decision in that case. The presump
tion is that the benamidar instituted the suit with the authority 
and consent of the true owner Gopi Nath Chohey v. Bkugwat 
PershadiX)) and the lower Courts have found upon the evidence 
that the suit was instituted with the knowledge of the plaintiff. 
He is therefore as much bound by the decree as if he had him
self instituted the suit, and the present suit is barred as being 
res judicata. The plaintiff stood by and permitted his undivided 
brother to sue for possession. There was nothing to put the person 
in possession upon inc^uiry as to who was the real owner, and it 
is too late now for plaintiff to be allowed to recover on his 
secret title. The second appeal is dismissed with costs.
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before Sir Arthur J. ' H. €oUins, Kt., Chief Justice and 
Mr. Justice Handley.

SHAN MAUN MULL and a n o th e r  (E ep eb sew tatives o t  

D e fe n d a n t N o . 2), A p p e lla n ts ,

V.

MADBAS BUILDING- COMPANY (P xaln tiff), R e spondent .'^

Transfer' of Property Act—Ad I V  o/1882, ss. 3, 78, Priority of mort^agei~~ 
Gross mgligmce— 'Extingimhnent of charges—Eegistratioti Act— Aot I I I  of 1877, ss. I l  
(d), iQ—JVodce ly regisiration.

la  a  su it fo r  the d e c la ra tio n  o f  th o  p r io r it ie s  ol mortgagas a n d  f o r  fo rcd lo su ro , ii: 

app eared  th a t  th e  m o r tg a g e  p rem ises  h a d  b e e n  p u rch a se d  b y  the m o r tg a g o r  fro m  

th e  saGond d e fe a d a a t  and othors in. 1878, u n d er  a co n v e y a n ce  c o n ta in in g  a co v e n a n t 

th a t th e y  w ere  fre e  fr o m  in cu m b ra n ces , a n d  th e  m o r tg a g o r  t h e n  r e c e iv e d  inter alia

(1) 10 Oals, 697. Appeal No. iS of 1890.


