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The questions raised on this appeal related to the construction 1885
of a will, dated 17th Baisakh 1260 (28th April 1853) executed ”shookmoy~ 
by one Krishna Perahad Das, who died on the 24th May ° Ĥ g RA 
following. The will having been made before the passing of the MohohABBI 
Hindu Will’s Act X X I of 1870, neither that Act, nor any of the d a s s i . 

sections of the Indian Succossion Act, 1865, incorporated in it, 
were applicable to the point now in dispute, which was whether 
a disposition of the profits of his estate made by the testator, 
without disposing of the estate itself, was not invalid, as, if 
allowed, creating a perpetuity.

The material paragraphs of the will are set forth in the report 
of the case heard on appeal by the High Oourt (1), and they are 
accordingly omitted here. The provisions of the will more briefly 
stated were the following:—

The will directed that the testator's estate should remain 
intact, and that the profits should be applied in the first place 
towards performing the periodical ceremonies and worship of his 
ancestral deities. It also provided that his houses, zemindaries, 
and immoveable property, and also his business, mercantile and 
banking, and the capital stock thereof, should remain intact, " as 
at present,” and that his heirs, sons’ sons, and great grandsons, in 
succession, should be entitled to the profits thereof. No one was 
to be competent to alienate by sale, or gift, the immovable 
property, to close any business, to misappropriate the capital stock 
thereof, or to divide the same.

The will also provided that, after the testator’s death, his eldest 
son, Sriman Shookmoy Chandra Das should act as Imrta, or 
manager, for the preservation of the estate, and as shebait to the 
deities, • and that he should as hamadhyalcha (manager of 
business), prepare and keep accounts of profits of the estates, 
and of the business, mercantile and banking, and of the rents of 
houses; but not alienate the testator’s immoveable property then 
in existence, by sale, gift, or otherwise, or misappropriate, or 
waste the capital stock of his business. Having made provision 
for tho revenue to be paid, collection charges, and repairs of 
houses, the will provided that, of the surplus profits, six-sixteenths

(1) If. L. R. 7 Calo,, 270.
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should be applied in part towards the worship of the ancestral 
deities, and as to the residue, towards the maintenance of all 
the members of the family aijd religious rites, the ten aimas share 
remaining being carried to the credit of the estate.

In case of disputes between the eldest son and the testator’s 
third wife, the mother of the testator’s minor children, the will 
directed that the eldest son should receive five-sixteenths of the 
ten annas share: if anotjier son should be born of the testator’s 
third wife, the remaining eleven-sixteenths was to go to her sons. 
I f  no son should be born, then the eldest son was to take five-and- 
a-half-sixteenths and the sons of the third wife the remaining©
ten-and-a-half-sixteenths, absolutely. So long as the family 
remained joint, the expenses of the Bebsheva and of the main­
tenance of the family were to be defrayed out of the six an nag 
share.

The will provided that in case of separation the shares of the 
sons were to be placed to their respective credits every year, each 
son to be entitled on attaining full age.

The testator then provided that in case of separation the sons 
should be at liberty to take their shares of the moveable property 
absolutely (but not of the immoveable property or of the capital 
stock of the business, or of the articles in use for the ancestral 
deities), according to the conditions laid down for the division of the 
ten annas share of the profite. The will then provided for the 
maintenance <?f the testator’s third wife, and minor sons, out of the 
six annas share, each son on attaining majority to be entitled to 
his share under the will absolutely. After providing that the 
sons should reside in the ancestral dwelling house which was 
given to them in equal shares with the gardens, but that •none of 
them should have any power of alienation, the will directed that if 
any of the heirs died without male issue, the widow of such heir 
should receive maintenance only, and that a daughter’s son 
(grandson by a daughter), should get nothing, such share going 
over to the surviving sons. Lastly, it was directed that the eldest 
son, sons’ sons, grandsons, and other heirs in succession, should 
perform the duties of hurta and shebait.

The testator in his lifetime marricd.three wives. By his first 
wife he had no son. By his second he had one son, the appellant
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Shookmoy Chandra Daa. By his third, and only surviving wife, isss 
Pria Dassi, he had three sons bom before the date of Ms will, shookmo? 
named respectively Ham Charan I)as, now deceased, Gatir Harri 0l[^ g KA 
Das (the second appellant), and Anand Harri Das. A  fourth Mtw*|Aluu 
son, bom after his death, lived only a few days. Dasbi.

This suit was brought by the -widow of Anand H am  Das, also 
now deceased, against the above named Shookmoy Chandra Das,
(Jour Harri Das, and Pria Dassi, to obtain the share in the estate, 
moveable and immoveable, (which would * have come to her 
husband had his father died intestate,) alleging the invalidity of 
the will. The defendants maintained the validity of the will.

The Subordinate Judgo of Dacca, Baboo Gangacharan Sircar, 
made a decreo in i favor of tho plaintiff as to the immoveables 
belonging to the testator. He waa of opinion that the disposition 
made by Krishna Pershad related only to the proceeds and 
profits of tho estate, and not to the corpus, in respect of which 
he had made no bequest. The testator had attempted to creata 
an estate, whereby all his immoveable property, and harbar, 
would remain in his family in. the male line, without power of 
alienation ;• but this attempt failed, the law not sanctioning 
perpetuity, nor allowing estates to remain iu aboyanco after 
the death of an owner. The following decree was made: “  Thtrt 
the plaintiff as heiress of her husband do get possession of ono 
fifth of all the immoveable properties claimod by her” (with 
certain exceptions specified in the decree), “ and o f ono-fifth of 
the capital of the existing Icarbar, the amount of which capital 
is to be ascertained in execution 6f decree. It is also ordered 
that, the plaintiff is entitled to get from the defendants an 
adjustment of accounts of the profits and proceeds <}f the estate, 
consisting of -houses, landed property, and Several harbars which 
oxisted from the time of her fiither-in-law’s death up to tho 
death of her husband, and from the date of the death of the 
latter-up to the institution of this suit. That the accounts be 
taken in execution of decree, and that tho plaintiff is to have 
one-fifth of the net profits, which will be found at the adjustment 
o f accounts. The plaintiff to pay «ae-fifth of the expenses 
necessary for the worship; but this not, without her* consent, 
to exceed one-fifth of tho profits of a, six-auna share of tho
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profits of tho entire cstato.' Tlio plaintiffs’ claim to the moveable 
property dismissed with costs. Plaintilla’ costs in. proportion to
claim decreed to bo paid by tlio defendants.”

A Divisional Bench of the High Court (M cD owell and' 
F ie ld , JJ.) maintained so much of this decree as directed a& ■ 
account of the profits of the immovoablo estate, and the buBiness 
profits, and gave one-fifth thoroof, and of tho immoveable estate 
to the plaintiff.

The judgment of .̂ho High Court, after giving an abstract of 
the ■will, statod tho rule that whoro thoro is a genoral intention 
ascertainable from a will to ^reato a valid estate, coupled -with 
an intention to doprivo such ostate of its lugal incidonts, effect 
is to bo given to the goticral intention to cruuto suoh valid estate, 
but tho other intention is to be disregarded and must fail. Here, 
however, it was impossible to gather from tho will a general 
intention on tho part of tho testator to croato a valid estate in 
any person who could toko it consistently with law, there being 
no intention to disposo of tho corpus of the estate in tho lands. 
To this intention, which was to tio \*p tho corpibs, offoct could 
not be given. Tho case of SoniUun Bysaoh v. Juggut 
Soondree Dossee ( t) whero thoro was an express grant of the 
corpus, nominally to tho family deity, but in offoct (aa tho Judi­
cial Committee held) for tho benefit of the sons, in othor words, ■ 
an effectual gift of the estate 'itself', was distinguishable from the 
present. Here mere was not only no oxpross grant of the cor­
pus, but to presume such a grant would bo opposed to the inten­
tion of the testator, as indicated by tho wholo will

It was held, accordingly, that the intention of the testator in 
disposing of tho profits of the six-anna sharo was to give the 
profits only to his male descendants; iu effect, & void bequest* • 
Also, that the disposition of the ton-anna share of the profits 
was void, there being, in one event, a direction to accumulate 
for over without a disposition of the profits; tuid in the others 
the gift was void, for tho same reason as the gift of the six-anna 
share. The disposition, however, of tho family dwolling-houses 
and gardens (save as regarded tho prohibition of alienation),'

TUB INDIAN LAW ItEPOItTS. [y0l| ^

(1) 8 Mooro’s I. A., 66.
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waa good; and. also tlie testator’s moveable property was 1885
sufficiently disposed of. _ _ K ndhI

The judgment of the High Oourt, delivered by M eld, J., is Dab
reported at length in the 7th Vfrlume of the Ind. Law Rep., Mot0* ar11i
Calcutta series, at page 274. D a s s t .

On this appeal,
Mr. T. S . Cowie and Mr, R . V. Boyne argued that it 

should have been held that the gift by tho testator to his 
sons, of the profits of the estate, should have been construed as 
a gift of the corpus, not invalidated by the clause against aliena­
tion, the latter clause being treated as void and inoperative, and 
other incidental provisions in the wjll being also regarded as of 
no effect. The Courts below had incorrectly taken the expres­
sions of the will in reference to future interests in the estate, not 
as in themselves merely void, but as involving the invalidity of 
tho principal object aimed at by the testator. This object was, 
in effect, tho enjoyment of his estate by his sons and descendants,
•with a charge for the maintonanco of the wbrship of the house­
hold deitios. The application of the true rule of construction 
■would have given effect to the testator’s intention. The rulo 
was stated in the judgment in Jotandromohun Tagore v.
-Qanendromohan Tagore (1), and might be expressed thus, vis., 
that if  the words in a will conferred an estate actually inherit­
able, the language, though it might add invalid injunctions, 
would be read as conferring an estate inheritable as the law 
directed. If a gift were made, as it had been maSo here, with 
■words restricting the right of transfer, the restriction should be 
treated as void, and tho gift should receive effect. The testator 
intended that the estate should vesfc in the manager who was to 
take possession, and the will also provided .for tha, eventual 
separation of the family. There was, in short, as complete a 
disposal of the corpus as there was in Sonatun Bysack, v.
Juggut Soondree Borne (1), and the creation of a perpetuity might 
be prevented without the entire disallowance of the gift. In tho 
case cited, the gift *to the thahv,r had been treated as a gift 
to the1 family, subject to the charge fqr religious services.

(1) L. R., Intl. Ap. Sup, "Vol., 41; 9 B. L. B,, 377.
(2) 8 Moore’* X. A,, 66.



C£>0 THE INDIAN LAW REPORTS. [VOL. XI.

,1885

Skqokmoy 
Ohms dba. 

DAS 
».

M onohaeki
I)ASSI,

[Sir B. PKA.COCK, referring to the absence of a stated perf̂  
within which the separation of tho family ■would tate plaoe,® 
was contemplated by tho will, asked whether it was contended 
that thero waa anything to show when tho ten annas share, 
the proceeds of -which -wore, by tho will, to be accumulated,' 
■would cease to ho so.]

It ia submitted that the clauso for accumulation would only 
be itself held invalid, and -would not invalidato tho general dis­
position. o f  property made by tho will. As giving the inherir 
tance to tha testator's sons, and oxcluding the plaintiff from & 
right to inherit, leaving her the right to maintenance, tho m}] 
might be supported. Tho account docreed was hardly conas- 
tent with the rights of the members o f a joint family, and tlio 
costs o f the appeal bolow Bhonld not havo boon awardod against 
the appellants personally. The development of the law, on

- the subject o f bequests such as the presont, was shown ia the 
following cases, referred to in tho ordor of thoir dates :— 

Sooiyeemoney Dossee v. Denobwndo Mullick, 1857, (1); Sonat%% 
Byaaok v. Juggut Soondvee Dossee, 1869, (2) ; Soorjemnoney Dosm, 
v. Denobundo MuUick, 1862, (3 ); Kv/niara, Aaima Krishna 
Deb v. Kumara Krishna, Deb, 1868, (4) \ Krishnam am ni Dasi , 
v. Ananda Krishna Bose, 1869, (5 ); Auslmiosh D utt v. Doorga 
chum Chatteirjee (6 ); Jotendromolmn Tagore v, Ganmdro* 
mohun Tagore (7).

As to the provision in ther event o f tho death o f an heir without 
male issue, reference was made to Tamheswar R oy v. Kumar ShoM 
Shikareawar (8). And with regard to gifts to a class, Leake v.,
Robinson (&); The DvJce o f Marlborough v, Lord Godolpldn (10); 
Ramlctl MooJcerjee v. The Seoretai'y o f State fo r  India, (11).:.
(1) 6 Mooro’s I. A. 526. (2) 8 Moore’s I. A. 66.

(3) 9 Moore’s I. A. 123.
(4) 2 B. L. R., 0. 0., 11.
(5) 4 B. L. R., 0. 0., 231.
(6) I. It. B. 5 Calo., 438 ; It. R. 6 lad. Ap., 182.
(7) L. R. Ind. Ap., Snp. Vol. 47; 9 B. L. B-, 377,
(8) I. L. B., 9 Calo., 958; L. R. 10 Ind. Ap., SI,
(9) 2 Mer., 363.
(10) 2 Ves. Ben., 01.
(M) I.°L, R., 7 Calo., 30 .̂



Hr. J. F. Ldth, Q.O., and Mr. J. T. Woodroffe, for tlie res­
pondent, were not called upon.

Tlieir Lordships’ judgment waa delivered by
Sib B- Gough.—The suit which is tho subjoct of this appeal 

was brought to recover a part of the estate of ono Krishna 
Pershad Das, who died on the 24th May 1853. Upon his death 
he left a third wife, the defendant Srimati Pria Dassi, Shook moy 
Chandra Das, hia eldest son by a former wife the present appel­
lant, aud three minor sons, Harri Oharan, Gaur Harri, and 
Anand Harri. Another son waa born shortly aftor his death, 
but as this son only lived for a few days, it is not necessary to 
take any further notice of him. • It  is only material with regard 
to the shares into which the estate would be divided. Anand 
Harri, one of the soas, married the present plaintiff, and diod iu 
1873 without leaving children, leaving tho plaintiff his hoir-at- 
law. Thereupon the plaintiff brought the suit, seeking to recover 
the share of the estate of Krishna Pershad Dos, hor inthor-iu- 
law, which she alleged had belonged to her husband Anand Harri, 
The question as to whether she is entitled to recover or not 
depends upon whether Krishna Pershad Das left a valid will of 
his property. If he did, she would not bo entitled to recovor iu 
the way she claimed. The property would be subjoct to tho will, 
and she would take such rights, if  any, as tho will would give hor.

The District Judge who tried the suit gave a decreo in favour 
of the plaintiff; that she was entitled to recover tho share 
claimed, and that she was also entitled to tho account which 
she asked for in , her plaint. The High Court havo confirmed 
that decree.

The first material paragraph in the will (taking the transla­
tion which was adopted by tho High Court) is tho sixth, in 
which the testator says: “ My estate si>all remain intact, and 
“ from the profits thereof there shall be performed the worship, 
“ the periodical festivals and ceremonies, of my anccstral 
“ deities, idols and chakras according to my turn, as thoy havo 
“  hitherto been performed. As regards tho enjoyment o f the
* profits, I  do hereby provide that my houses, zemindaries, talooka, 
"  and other immoveable properties, and my businosa of various 
" descriptions, and the capital stock thereof, shall always remain

VOL. XT.] CALCUTTA SETCIE3. fif)l
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“ intact as at present., and my heirs, sons sons’ sons, and gr^t 
“ grandsons, aud so cm in succession, shall bo entitled to enjoy the 
« profits thereof. No one shall, be competent to alienate by s&9 
('or gift tho immovcablo property, to close any business, to miaap. 
"propriato the capital stock thoroof, or to divide tho same. ‘If 
“ any one succcods in doing so, or will do so, it shall bo disallowed 
“ by the authorities.”

Tho question is, ■what was tho intention of tho testator in 
this provision of hia will"? Ho says distinctly, " my estate shall 
remain intact,” and thon ho proeoods to say, as regards the enjoy- 
mcnt of tho property, tho estate remaining intact, my heirs, sons 
&c., “  shall be ontitlcd to enjoy r;.he profits thoroof.” Tlieso words 
appear to thoir Lordships to indicate that ho was not going to give, 
away tho estate, but that all ho intended -was'to givo the onjoy- 
ment of tho profits to the persons mentioned in the will. His 
object appears to have boon to eroato a perpetuity as regards 
the ostate, and to limit, for an indefinite period, tho enjoyment 
of tlio profits of it, which would not bo allowed by Hindu law.'
It is truo if the bequest had been of routs and profits, and i f ’ 
appeared that it waa tho intention o f the testator to pass the 
estate, those words would bo sufficient to d o it ; but what their 
Lordships have to do is to fold tho intention, loolting at the 
whole of the provisions of tho w ill; and thoy gather from those 
•words that it was not his intention to pans tho ostate. Tlie 
provision afterwards against alienation furthor confirms this. It is 
not a case whoro tho testator has expressed an intention to pass 
the estate and has added a clauso against alienation, in which case 
tho clause agaiust alienatiou would be void, but tho provision here 
against alienation is confirmatory of tlio other part of the will.

Whon we cbme to tho subsequent clauses, they further confirm 
this -view of his intention. Having said that the profits are to 
bo enjoyed, he, in the subsequent paragraphs, provides for what 
he considors and intends to bo tho mode of tho enjoyment; and 
it is very material to notice that in the eighth paragraph he , 
assigns a six annas portion for the family worship of the idols/ 
and also for the maintenance of the family whilst thoy contiaue' 
joint, leaving a ten anncfe share which, „aa long as tho family 
remained joiut, would not be, as ho supposed, expended at all.

1’nia INDIAN LAW RISPOUTS. [VOL; Xl
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What he does "with that is to provide that it shall simply accu- 1886
mulate. He does not dispose of it in any -way, but as long as Shookmoy
the family remains joint it accumulates; again confirming the
view that his intention was that the estate itself should not be *.
j .  ,  »  M o u o h a j j b idisposed of. Dassi.

Then he goes on to provide for the way ia which the profits 
shall be enjoyed in the event of disagreement among the mem­
bers of the family and their separating ; but the whole of these 
provisions appear to their Lordships to be consistent with and 
to support the view that the intention wus that the estate itself 
should not be disposed of, and that there was no gift of the estate, 
but simply a gift "with reference to the enjoyment of the profit?.

The whole question really resolves itself into what was the 
intention of the testator to be gathered from the will ? Their 
Lordship3 think that this was his intention, and that is the 
construction which must be put upon the will. This is tho view 
which has been taken by both the lower Courts. The Subordi­
nate J”udge, a Hindu gentleman, quite acquainted with the customs 
of Hindu families, considered that that was the intention, and 
that being contrary to Hindu law, the will was an invalid will, 
and that the plaintiff was entitled to recover the share of the 
property which would belong to her husband, supposing the 
property not to be disposed of by the will.

There remains another question, and that is with' regard to 
the account which has been ordered. The Subordinate Judge 
says, in reference to the 16th issue, which was the issue raised 
as to the accounts: " I  have to observe that it is not denied 
that no portion of the profits of the estate which have accrued 
to the estate since the death of Krishna Harri, and- which have 
remained in the hands of the manager the defendant No. 3i 
was given to Anand Harri, and that no account was ever ren­
dered to him, Under such a circumstance I  am clearly of 
opinion that the plaintiff, as the heiress of her husband, is 
entitled to an adjustment of accounts of the profits and proceeds 
of the Estate from the date of her father-in-law's death to that 
of her husband's death, and from the date of her husband’s death 
to the date of the suit, and to the afliount of money which will

46



1885 bo fouud due to her share under this adjustment of accounts.
Sitookmoy Tho account shall bo taken in tho oxocution ease.”

This is tho samo account t(ia was ordered to  ho taken in «
«• similar ease of Soorjaomoney Dossea v. Dembundo Mwllidk (l);

K°DAS3l.nEI It is not intended that tho different payments by the manager,' 
or moneys taken out hy tho monabors of tho family, should 
be inquired into, but it is to ascertain .what portion of the1 
savings of tho family, or tho accumulations which have been 
made, tho •plaintiff would bo ontillod to. It has been sug­
gested that thero ni&y bo settled accounts, and that there 
ought to bo somo provision to prevent tho opening of settled 
accounts. Tho Subordiuato Jxfdgcs aays very distinctly that no 
accounts have boon rendered to Antuul Harri, and in the f&ec of 
such a finding as that their Lordships think it Ivould not be proper 
to insert in tho docroo any such provision.

Thoir Lordships will therefore humbly advise Hor Majesty to
affirm the docroo of Ihq High Oourt, aud to dismiss this appeal,
the appellants paying the costs thereof.

u  Appeal dim issal
Solicitor for the appellants : Mr. T. L. Wttxon.
Solicitors for tho respondent: Messrs. Waikins <& Lattey.
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Before Mr, Justice Field arttl Mr. JttatiM B&tmUy,
I n ’THIS MATTER OB* t u b  P ktitlok OB’ S O S III  B IIU 8 A .N  C H AN D .

, g85 SOSHI MIUSAN CHAND v. (HUSH G’lIUNPRR TALUQDAR*
jnnunry 27. (Ad XV of 1877), Soli. 11\ Art. Procedure 0mh

(Act X IV  <tf 1882), ss. 3, 3C8, (583— Respondent, Death qf~Praotiw 
—Substitution.

Having rdffiu'd to «. 8 of Aot XIV of 1882, it is clow tlmt tlio word
*• Godo”, iu Soli. II, Art. 1710 o£ Aot XV o£ 1877, applies to tlve 
ju'OBcnt Codo of Oivil Procedure, Aet XIV of 1882; and that, tlidrefove, 
tho ward “ defendant” in s. 868 of that Codo whan read with s> 582 raueS- 
lie lutlil to ijicltido "  respondent,”

The appeal in this suit was filed on tho 10th November 188%, 
and on tho 14th March, after tho notico of appoal had hê te 

Civil lUtlo No. 17$'of 1885, in Rog. App. 237 of 1883.
(I) 0 Moore’s I. A. 123.


