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SHOOKMOY CHANDRA DAS (DEFENDANT) AND ANOTHER ». MONO-
HARRI DASSI (PrLAINTIFF).

[On appeal from the High Court at Fort William in Bengal.]
Hindu Law—Will—Construction of will—Perpetuity—Void disposition of

profits only of an estate during an indefinite period— Accumulations—
Account as among members of family.

The Hindu law does not allow’ such a disposition of property as would
have been made by a testajor whose intention was to give to his descendants
the profits only of his estate for their benefit, and for the maintenance of
religious services, but not to dispose of.the estate itself,

The testator directed that his estate should remain intact, providing
for religious services to be kept up by his family from the profits of the
estate, his will being that “his heirs, sons, sons’ sols, great grandsons,
and so on in succession should be entitled to enjoy such profits.”” There
were clauses for the accumulation of the profits of a certain portion of
the estate, and forbidding alienation.

Held, that according to the true construction of the will taken altogether,
the testator's intention was not to pass the estate. This was confirmed by
the clauses against alienation, and for the accum'u]ation, as long as the
family should remain joint, of a certain share of the profits; another
portion being assigned for the religious services. This was not a case in
which a testator, having expressed an intention that his estate should pass,
had added a clause against alienation, in which case the latter clause would
have been merely void.

Held, accordingly, that this bequest avas invalid.

An account of the pgofits of the estate, from the date of the death of the
testator, having been ordered by the decree of the Court below, in favour
of the inheritor of a share at whose instance the bequest was held invalid ;
held, that this did not mean that inquiry should be made into the different
payments by the manager for the time being, or monies taken out by the
members of the family, but that it should be ascertained to what portion
of the savings of the family, or of the accumulations made, such sharer
would be entitled ; and that this order was accordingly correct,

APPEAYL from a decree (21st June 1881) of the High Court (1)
reversing a decree (24th September 1878) of the Subordinate
Judge of Dacea.

* Present : Lord BLacKBURN, SIR B. PEscock, S1r R. P, CouLier, Sik R.

CoucH, AND Sik A, HoBHOUSE,
(1) I LeR.7Cale, 269.
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The questions raised on this appeal related to the construction
of a will, dated 17th Baisakh 1260 (28th April 1853) executed
by one Krishna Pershad Das, who died on the 24th May
following. The will having been made before the passing of the
Hindu Will's Act XXI of 1870, neither that Act, nor any of the
sections of the Indian Succossion Act, 1865, incorporated in it,
were applicable to the point now in dispute, which was whether
a disposition of the profils of his estats made by the testator,
without disposing of the estate itself, was not invalid, as, if
allowed, crealing a perpetuity.

The material paragraphs of the will are set forth in the report
of the case heard on appeal by the High Court (1), and they are
accordingly omitted here. The provisions of the will more briefly
stated were the following : —

The will directed that the testator’s estate should remain
intact, and that the profits should be applied in the first place
towards performing the periodical ceremonieg and worship of his
ancestral deities, It also provided that his houses, zemindaries,
and immoveable property, and also his business, mercantile and
banking, and the capital stock thereof, should remain intact, “as
at present,” and that his heirs, sons’ sons, and great grandsons, in
succession, should be entitled to the profits thereof. No one was
to be competent to alienate by sale, or gift, the immovable
property, to close any business, to misappropriate the capital stock
thereof, or to divide the same. ,

The will also provided that, after the testator's death, his eldest
son, Sriman Shookmoy Chandra Das should act as Iéurta, or
manager, for the preservation of the estate, and as shebait to the
deities, sand that he should as lkarmadhyakha (manager of
business), prepare and keep accounts of profits of the estates,
and of the business, mercantile and banking, and of the rents of
houses ; but not alienate the testator’s immoveable property then
in existence, by sale, gift, or otherwise, or misappropriate, or
waste the capital steck of his business, Having made provision
for tho revenue to be paid, collection charges, and repairs of

houses, the will provided that, of the surplus profits, six-sixteenths

(1) kL R.7 Cule, 270,
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should be applied in part towards the worship of the ancestral
deities, and as to the residue, towards the maintenance of all
the members of the family and religious rites, the ten annas share
remaining being carried to the credit of the estate.

In case of disputes between the eldest son and the testator’s
third wife, the mother of the testator’s minor children, the wilt
directed that the eldest son should receive five-sixteenths of the
ten annas share: if another son should be born of the testator’s
third wife, the remaining cleven-sixteenths was to go to her sons.
If no son should be born, then the eldest son was to take five-and-
a-half-sixteenths and the sons of the third wife the remaining
ten-and-a-half-sixteenths, absolutely. So long as the family
remained joint, the expenses of the Debsheva and of the main-
tenance of the family were to be defrayed out of the six annas
share.

The will provided that in case of separation the shares of the
sons were to be placed to their respective credits every year, cach
son to be entitled on attaining full age.

The testator then provided that in case of separation the sons
should be at liberty to take their shares of the moveable property
absolutely (but not of the immoveable property or of the capital
stock of the business, or of the articles in use for the ancestral
deities), according to the conditions laid down for the division of the
ten annas share of the profits. The will then provided for the
maintenance Jf the testator’s third wife, and minor sons, out of the
six annas share, each son on attaining majority to be entitled to
his share under the will absolutely. After providing that the
sons should reside in the ancestral dwelling house which was
given to them in equal shares with the gardens, but thatenone of
them should have any power of alienation, the will directed that if
any of the heirs died without male issue, the widow of such heir
should receive maintenance only, and that a daughter’s son
(grandson by a daughter), should get nothing, such share going
over to the surviving sons. Lastly, it was directed that the eldest
son, sons’ sons, grandsons, and other heirs in succession, should
perform the duties of kurta and shebait.

The testator in his lifetime married,three wives. By his first
wifc hie had no son. By his second he had one son, the appellant



YOL. XL] CALCUTTA SERIES.

Shookmoy Chandra Das. By his third, and only surviving wife,
Pria, Dassi, he had three sons born before the date of his will,
named respectively Harri Charan Da.s, now deceased, Gaur Harri
Das (the second appellant), and Anand Herri Das, A fourth
son, born after his death, lived only & few days.

This suit was brought by the widow of Anand Hami Das, also
now deceased, against the above named Shookmoy Chandra Das,
Gour Harri Dag, and Pria Dassi, to obtaln the share in the estate,
moveable and immovenble, (which woulds have come to her
husband had his father died intestate,) alleging the invalidity of
the will. The defendants maintained the validity of the will.

The Subordinate Judge of Dacca, Baboo Gangacharan Sircar,
made & decree insfavor of the plaintiff as to the immoveablas
bolonging to the testator. e was of opinion that the disposition
made by Krishna Pershad rclated only to the proceeds aud
profits of the estate, and not to the aorpus, in respeet of which
he had made no bequest. The testator had’ attempted to creata
an estate, whereby all his immoveable property, and karbar,
would romain in his family in the male line, without power of
alienation ; but this attempt failed, the law not sanctioning
perpetuity, nor allowing estates to remain in aboyance after
the deathk of an owner. The following decree was made: “ Thatt
the plaintiff as heiress of her husband do get possession of onc-
fifth of all the immoveable properties claimed by her” (with
certain exceptions specified in the decree), “and of one-fifth of
the capital of the existing karbar, the amount of which capital
is to be ascertained in cxecution of decree. It is also ordered
that,the plaintiff is entitled to get from the defendants an
adjustment of accounts of the profits and proceeds of the estate,
eonsisting of houses, landed property, and several karbars which
oxisted from the time of her father-in-law’s death up %o tho
death of her husband, and from the date of the death of the
latterup to the ingtitution of this' suit. That the accounts be
taken in execution of decres, and that the plaintiff is to have
one-fifth of the net profits, which will be found at the adjustment
of accounts. The plaintiff to pay ene-fifth of the expenses
necéssary for the wobship ; but this not, without her consent,
to exceed onme-filth of the profits of a six-anna share of the
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profits of tho entire ostato.” Tho plaintitly’ claim to the Moveabls
property dismissed with costs, Plaintilly’ costs in proportion t,
claim docreod to bo paid by the defondants,.”

A Divisional Bench of the Iligh Court (McDongrr gg
FeLp, JJ) maintained so much of this decree as divected ay -
account of tho profits of the immovoable ostate, and the busines
profits, and gave one-fifth thoreof, and of the immoveable estats
t0 the plaintiff. : :

The judgment of sho High Court, after giving an abstract of
the will, stated the rute that whore thore is o genoral intention
ascertainable from a will to sreato o valid estate, coupled with
an intention to deprivo such ostate of its logal incidonts, effeet
is to bo given to the gororal intontion to creuto such valid estate,
but the other intention is to be disregarded and must Bl Here,
however, it was impossible to gather from tho will o generl
intention on the part of the testator to croate o valid estate in
any pergon who could tako it cousistontly with law, there being
no intention to disposo of the corpus of the cstate in tho lands,
To this intention, which was lo tic up the corpus, offest could
not be given. The cwso of Sowwlun Bysack v. Juggut
Soondree Dossee (1) whero thore was an expross grant of the
gorpus, nominally to the family doity, but in offect (as tho Judi-
cial Committee held) for the benefit of the sous, in othor words, -
an effectual gift of the ostate itself, was distinguishable from the
prosent, Here {(here was not only no oxpross grant of the cor-
pus, but to presumo such a grant would bo opposed to the inten- -
tion of the testator, as indicated by the whole will. '

It was held, accordingly, that the inteution of the testator in
disposing of the profits of the six-amma sharo was to give the
profits only to his male descendants; in offect, a void bequest. .
Algo, that the disposition of the ton-anna share of the profits
was void, there being, in one cvent, o direction to accumulate
for ever without & disposition of the profits; gnd in the others
the gift was void, for the samo reason as the gift of the six-anna
share, The disposition, however, of the family dwolling-bouses’
and gordens (save as regarded the prohibition of alienation),

(1) 8 Moore's I, A., G6.
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was good; and. also the testator's moveable property Wwas

sufficiently disposed of. .
The judgment of the High Court, delivered by Field, J., is
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Calcutta series, at page 274.

On this appeal,

Mr, T. H. Cowie and Mr, R. V. Doyne argued that it
ghould have been held that the gift by the testator to his
sons, of the profits of the estate, should have been construcd as
a gift of the corpus, not invalidated by the clguse against aliena-
tion, the latter clause being treated as void and inoperative, and
other incidental provisions in the wjll being also regarded as of
no effect. The Courts below had incorrectly taken the expres-
gions of the will in rei;'grence to future interests in the estate, not
ps in themselves merely void, but as involving the invalidity of
the principal object aimed at by the testator. This object was,
in effect, tho enjoyment of his estate by his sons and descendants,
with a charge for the maintenance of the wbrship of the house-
hold deitios. The application of the true rule of construction
would have given offect to the testator’s intention. The rule
was stated in the judgment in Jofandromohun Tagore .
Ganendromohan Tagore (1), and might be expressed thus, viz.,
that if the words in a will conferred an estate actually inherit-
able, the language, though it might add invalid injunctions,
would be read as conferring an egtate inheritable as the law

Dasgr,

divected. If a gift were made, as it had been mado here, with

-words restricting the right of transfer, the restriction should be
treated as void, and the gift should receive effect. The testator
intended that the estate should vestin the manager who was to
take pdssession, and the will also provided .for tha cventual
geparation of the family. There was, in short, as complete a
disposal of the corpus as there was in Sonatun Bysack v.
Juggut Soondree Dossee (1), and the creation of a perpetuity might
be prevented withotut the entire disallowance of the gift. In the
case cited, the gift *to the thakur had been treated as a gift
to the family, subject to the charge for religious services.

. (1) L. R, Ind. Ap. Sup, Val,, 4%; 9 B. L. R., 377.
(2) 8 Moore's 1. A, 66.
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[Qir B. Prmicock, referring to the absence of a stated parigg
within which the soparation of the family would take plagg, o
was contemplatod by the will, asked whether it was contendyd
that thero was anything to show when the ten smnas Sharg,
the procecds of which wore, by tho will, to be aocumulated,
would cease to bo so.]

Itis submitted thet the clawso for accumulation would gy !
be itself held invalid, and would not invalidato the genersl d),s
position of property made by tho will. As giving the inhes
tence to the testator’s sons, and oxcluding the plaintiff from
right to inherit, leawmg her the right to maintenance, the wi)
might be sapported. The account docreed was hardly consis.
tent with the rights of the mombers of n joint family, and th
costs of the appeal below should not have boon awarded agains
the appellants personally. The developmont of the law, o

* the subject of bequests such as the presont, was shown in the

following cases, referred to in the ordor of their dates i—

Soorjeemoney Dossee v. Danobundo Mullick, 1857, (1); Songtun
Bysack v. Juggut Soondree Dosses, 1859, (2) ; Soorjeemonsy Dosség,
v. Denobundo Mullick, 1862, (8) ; Kumara Asima Krickng
Deb v. Rumara Erishna Deb, 1868, (4) ; Krishnamarani Dast
v. Anamds Krishna Bose, 1869, (5) ; Aushutosh Dutt v. Doarger
churn Chatterjee (8); Jotendromohun Tagore v. Ganendro.
mohun Tagore (7).

As to the provision in therevent of the death of an heir without '
male issue, reférence was made to Tarakeswar Roy v. Kwmaor Shoshi
Shikareswar (8). And with regard to gifts to a class, Leaks v,
Robinson (9) ; The Duke of Marlborough v, Lord Godolplin (10);
Ramlal Mookerjee v. The Secretary of State for Indaia (11)..

(1) 6 Moore's 1. A. 626, (2) 8 Moore's 1. A. 65,
(3) 9 Moore™ I. A. 128.
(4) 2B.L. R, 0 0, 11
(5) 4 B. L. R, 0.0, 281,
6) X. 1. B. b Calc,, 438 ; T, R. 6 Ind. Ap,, 182
(") L. R. Ind. Ap, Sup. Vol 47; 2 B. L. R, 377,
{8) I.L.R, 9 Cule, 968; L. R. 10 Ind. Ap, 51
(%) 2 Mor,, 363
(10) 2 Ves Ben,, 61.
(1) L°L. R, 7 Galo, 504,
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My. J, F. Leith, @O, and Mr, J. 7. Woodroffe, for the res-
pondent, were not called upon.

Their Lordships’ judgment was delivercd by

S R. Couom.~—The suit which is tho subjoct of this appeal
was brought to recover & part of the cstate of omo Kyrishna,
Pershad Das, who died on the 24th May 1853, Upon his doeath
he loft a third wife, the defendant Srimati Pria Dassi, Shookmoy
Chandrs, Das, his eldest son by a former wife the present appel-
lant, and three minor sons, Harri Charan, Gaur Horri, and
Anand Harri, Another son was born shortly after his death,
but &3 this son only lived for a few days, it is mot necessary to
take any further notice of him. ® It is only material with regard
to the shares into which the estate would be divided. Amnand
Harri, one of the soas, married the present plaintiff, and died in
1878 without leaving children, leaving tho plaintiff his heir-at-
law. Thereupon the plaintiff bronght the suit, seoking to recover
the share of the estate of Krishna Pershad Dag, her father-in-
law, which she alleged had belonged to her husband Anand Harri,
The question as to whether she is enlitled to recover or not
depends upon whether Krishna Pershad Dasleft a valid will of
his property. If he did, she would not be entitled to recovor in
the way she claimed. The property would be subjoct to the will,
and she would take such rights, if any, as the will would give her,

The District Judge who tried the suit gave a decrce in favonr
of the plaintiff; that she was cntitled to wrgecover the shure
claimed, and that she was also entitled to the acconut which
she asked for in, her plaint. The High Court have confirmad
that decree.

The first material paragraph in the will (taking the transla-
tion which was adopted by the High Court) is *tho sixth, in
which the testator says: “My estate shall remain intact, and
“from the profits thereof there shall be performed the worship,
“the periodical festivals and ceremonios, of my ancostral
* deities, idols and chakrag according to my turn, as thoy have
“hitherto been performed. As regards the enjoyment of the
« profits, I do hereby provide that my houses, zemindaries, talooks,
“: and o'the.r immovea.b.le p.roperties, and my businoss of varjous

descriptions, and the capital stock thereof, shall always romain
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1895 “intact as at present, and my heirs, sons sons’ sons, ang 'éa.t
Smoonmoe “ grandsons, and so on in swecossion, shall bo cntitlt'sd to enjoy q‘é
cnﬁizm “ profits thercof. No one shall, be compotent to a.llmna.to by sdlg
') ¢ or gift tho immoveablo proporty, to close any business, to Tigap-
Momaant! « propriate the capital stock theroof, or to divide the same. I
“ any one succcods in doing so, or will do so, it shall bo disa.llowéq
«hy the aunthorities.” B
The quostion is, what Rt the intention of tho testator in
this provision of his will? Ho says distinctly, “wmy ostate shalj -
yomain intact,” and thon he proceeds to say, as regards the enjoy-
ment of the proporty, tho eatate remaining intaet, my heirs, sons
&e., “shall he ontitled to enjoy “vhe profits thereof”  These words
appenr to thair Lordships 1o indicate thatho was not going to give,
away tho estate, but that all he intended + ras’to givo the onjoy-
ment of the profits to tho persons montioned in the will, His
object appoars to have beon to ereato o perpetnity as rogards
the ostate, and to limit, for an indefinite peried, the enjoyment
of tho profits of it, which would not bo allowed by Hindu law,
Tt is true if the bequest had been of routs and profits, and it
appeared that it was tho intention of the tostator to pa.sé\ the
estate, those words would bo sufficient to do it; but what their
Lordships hava to do is to find tho intention, looking at the
whole of the provisions of the will ; aud thay gathor from those
words that it was mot his infeniion to pass tho ostate. The
provision afterwargs against alicuation furthor confirms this, It is
not & case whoro tho testator has expressed nn intontion to pass
the estate and has added o clauso agninst alicnation, in which case
the clause agaiust alicnation would be void, but the provision here
against alienation i confirmatory of the other part of the will
When we dome to the subsequent clauses, they further confirm
this viow of his intemtion. Having said that the profits are to
be enjeyed, he, in the subsequent paragraphs, provides for what
he considors and intonds to be the moie of the enjoyment ; and'
it is very matoriol to notice that in the eighth parsgraph he'
assigns a six annag portion for the family worship of the idols,
and alvo for the maintenance of tho family whilst they continud
joiut, leaving o ten annes share which, as long as tho family
remained joiut, would not be, as he snpposed, expended ab afl
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What ke does with that is to provide that it shall simply accu-
mulate. He does not dispose of it in any way, but as long as
the family remains joint it accumulates; again confirming the
view that his intention was thal the estate itself should not be
disposed of.

Then he goes on to provide for the way in which the profits
shall be enjoyed in the event of disagreement among the mem-
bers of the family and their separating ; but the whole of these
provisions appear to their Lordships t0 be congistent with and
to support the view that the intention wws that the estate itself
should not be disposed of, and that there was no gift of the estate,
but simply a gift with reference to the enjoyment of the proﬁts

The whole question really resolves itself into what was the
intention of the testator to be gathered from the will ? Their
Lordships think that this was his intention, and that isthe
construction which must be put upon the will. This is the view
which has been taken by both the lower Courts. The Subordi-
nate Judge, a Hindu gentleman, quite acqua,mted with the customs
of Hindu families, considered that that was the intention, and
that being contrary to Hindu law, the will was an invalid will,
and that the plaintiff was entitled torecover the share of the
property which wonld belong to her husband, supposing the
property not to be disposed of by the will,

There remains another question, and that is with regard to
the account which has been ordered. The Subordinate Judge
says, in reference to the 16th issue, which was the issue raised
8s to the accounts: “I have to observe that it is not denied
that no portion of the profits of the estate which have accrned
to the estate since the death of Krishng Hard, and which have
remained in the hands of the manager the déféndant No. 1,
was given to Apand Harri, and that no account was ever ren-
dered to him, TUnder such a circumstance I am clearly of
opinion that .the plaintiff, as the heiress of “her husband, is
entitled to an adjustment of accounts of the profits and proceeds
of the ¢state from the date of her father-in-law’s death to that
of her husband’s death, and from the date of her husband’s death
. to the date of the suit, and to the amount of money which mill

46
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1885 Do found due to her shave under this adjustment of acoounts,

e . .
srrooxmoy Lho account shall be taken in the exccution case.”
CQIANDRA

Das This is the samo account ps was ordered to be takenina
. imi » of Roorjeemoney Dossee v. Denobus ok (1)
MONOWARR similar case of Soorjecemoney 8 bundo Mullick (]).

et T4 is nob intendod that the ditferent payments by the manager,’
or moncys taken out by the mombors of tho family, should
be inquired into, but it is to ascortain .what portion of the'
savings of tho family, or the accumulalions which have been
made, tho plaintiff would bo ontitled to. It has been sg-
gosted that thero mily be scttled nccounts, and that there
pught to bo some provision to provent tho oponing of seftled
accounts. The Subordinato Juilge says very distinetly that no
accounts have been rendered to Anand Ilorrd, and in the face of
such a finding as that their Lovdships think it %ould not be proper
to insert in the decroo any such provision.
Their Lordships will therofore humbly advise Ier Majesty fo-
affirm the deetee of thg High Court, sud to dismiss this appeal,
the appollants paying the costs thercef. T

Appeal dismissed.
Solicitor for the appellants : Mx, T\ L. Wilson. '

Solicitors for the respondent: Mossts, Wutkina & Latiey.

APPELLATE CIVIL

o ammasanl
Before Kr, Justice Field and Mr. Justico Bevsrlay.
Iv e sarren o e Prrreion or SOSII BIUSAN CHAND,
1888 BOSHI BIIUSAN CIAND e GRISIT COUNDER TALUQDARS
Janwary 2. Timitation (Aet XV of 1877), Seh. 11, vt 171 Bo—Croil Procedure Cods
(Act XIV of 1882), 83, 3, 308, (82— Respondent, Death of—Praotios,
N ~— Substitution. '
Having regud to 8, 3 of Act XIV of 1882, it in elaar that tho ward
v Oude” in S 11, Act. 171B of Act XV of 1877, applies to the
present Codo of Civil Procedurc, Act XIV of 1882 ; and that, thcsrefx'orh;
the word “dofondent” in 8. 868 of that Codo when read with g, 582 mueb
be Lwld to includo ¥ rpﬂpﬂndent.” '
THE appesl in this suit was filed on the 10th Novembor 1888;,
'and on the 14th March, after the notico of appenal had bagty
* Qivil Rule No, 175 of 1885, in Reg. App. 237 of 1883,
(1) 9 Moore's I A, 123,



