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APPELLATE CIVIL—FULL BENCH,

Before Bir Arthur J. S . Collinŝ  Et,, Chief Justice  ̂ Mr, Justice 
Muttusami Ayyar, Mr. Justice Parker, and Mr. Justice 
8h£2JharcL

PIOHAYEE (P e t it io n e r ), 1890,
October 9.

V. 1891.
January 12 .

SIVAQ-AMI (OoXTNTBR-PETITIOWER). March 13.

Citiil Fi'oeedure Gode,~s. 596— “  Value of the subject-matter of the suit'*— Civil 
Courts Act {Madras)— Act I I I  of 1873, s. 14.

Civil Courts Act (Madras) III  of 1873 does not control tlie construction of Civil 
Procedure Code, s. 596, and under that section the real market value of the matter 
in dispute is the test as to-whether or not an appeal lies to the Privy Council.

P etition .under section 595 of the Code of Civil Procedure for 
the grant of a certificate to appeal to Her Majesty in Council in 
appeal No. 166 of 1887 on the file of the High Court, Madras.

The ease is stated sufficiently for the purposes of this report 
in the judgment of the High Court.

Siihramanya Ayyar and Pattabhirammjyar for petitioner.
Bhashyam Ayyangar for counter-petitioner.
The case came on for disposal before M u t t u s a m i  A y VAr  and 

W i l k i n s o n , JJ.
JUDGMENT.—The affidavits put in by the petitioner and 

counter-petitioner mil he forwarded to the Subordinate Judge) 
who will be directed to ascertain and report what is the market 
value of the subject-matter of the suit. It is argued by the 
counter-petitioner^s pleader that the second clause of section 596,
Civil Procedure Code, does not apply to this case. We do not now 
decide that point,, but it will be open to argument on receipt of 
the report of the Subordinate Judge. Both sides will be at 
liberty to adduce evidence.

The finding is to be returned within six weeks from the date 
of receipt of this order, and seven days, after the posting of the 
finding in this Court, will be allowed for filing objections.

[In compliance with the above order, the Subordinate Judg^

# Civil Miscellaneous Petition Ko. 062 of 1889,



PicHAvuE submitted a finding to tlie effect that tlie market value of the
SiTAGAMi in question exceeds Es. 10,000.]

This petition coming on again for hearing before M u t t u -  

sAMi A yyar  and B e s t ,  JJ., on receipt of the finding of the 
Lower Court, the Court referred the matter to the Full Bench, as 
follows:—

O rdeii op r e f e r e n c e  t o  F ull B ench.— “ A  question is raised 
in this case as to what is meant by the pkrases ‘ value of the 
subject-matter of the suit in the Court of First Instance ’ and 
‘ value of the matter in dispute on appeal  ̂ occurring in section 
596 of the Code of Civil Procedure.

It is contended on one side that the market value is meant and 
reference is made to the decisions of the Privy Council in Mohun 
hall tSoohuI V. Behcc Doss(l) and Baboo LekraJ Boy v. Kanhya 
Singk{2) and also to a ruling of the Sadr Court printed at page
6 of Chamier’s Eules of Practice.

On the other hand it is contended that it is the value as calcu
lated in the Court of First Instance under the law now in force.

The question is one of general importance which we think 
desirable to refer for the opinion of the Full Bench.”

This reference came on for hearing and was argued before a 
Full Bench, consisting of C o l l in s , O.J., M u t t u s a m i  A y y a r , 

P a r k e r  and S h e p h a r d , JJ.
C o l l in s , C.J.—The point submitted -to the Full Bench is what 

is meant by the phrases “ value of the subject-matter of the suit 
in the Court of First Instance ”  and “ value of th.e matter in 
dispute on appeal ”  occui’ring in section 596 of the Code of Civil 
Procedure relating to appeals to Privy Council.

It is contended on the one side that the market value is meant, 
and OB the other side that it is the value as calculated in the Court 
of First Instance.

The rules of the Privy Council, dated 1838, declared that 
no appeal shall lie to the Privy Council unless the value of the 
matter in dispute in such appeal shall amount to the sum of Rs* 
10,000 at least.

In Mohun Lall Sookul v. Bebee DossiV)  ̂ the Privy Council 
held, in a case in which the value was laid in the plaint as being 
under Es. 10,000, that as the calculation was estimated with
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reference to the stamp duty only, if satisfactory evidence was Pxchatsb 
produced that the real or market value of the property exceeded siyasami. 
Es. 10,000, leave to appeal would he granted; and in Qouv- 
money Delia v. Khaja Ahdool QunmjiX), the same course was 
adopted. In Baboo LehraJ Roy v. Kmihya SingJi(2), Six James 
Colville in the judgment of the Privy Council says, ' ‘ The 
stamp duties imposed for fiscal purposes are calculated on a cer
tain rule fixed by law, but the right of appeal depends on the 
value, which is a matter of fact.”

In 1874 the Privy Council Appeals Act was passed and 
section 5 enacts that “  the amount or value of the subject-matter 
of the suit in the Court of First Instance must be Bs. 10,000 
or upwards, and the amount or value of the matter in dispute on 
appeal to Her Majesty in Council must be the same sum or 
upwards,”  and these words are incorporated in section 596, Code 
of Civil Procedure.

I  do not think that the words value of the subject-matter in 
the Court of First Instance ” in any way affect the right of appeal 
when the real value of the subject-matter is Ra. 10,000. I f it 
was intended to bind the applicant to the value indicated by the 
amount paid as stamp duty, the Legislature would surely have 
said so, and it ought not to be assumed that the Legislature 
intended to take away from the subject or limit such an important 
privilege as the right to appeal to the Privy Council without 
the words being clear and explicit.

It has been suggested that these words were added in the Act 
of 1874 to prevent costs being added to the matter in dispute so 
as to raise the value by the addition of costs to over the sum of 
Rs. 10,000, but this appears to be mere surmise.

I  am of opinion, in answer to the reference, that the real 
market value of the matter in dispute is the test as to whether an 
appeal to the Privy Council lies.

M u ttu s a m i A yyar, J.-^I am also of the same opinion*
Having regard to section 616, clause I do not think that the 
value of the matter in dispute on appeal to Her Majesty in 
Council and of the subject-matter of the suit in the Court of First 
Instance is any other than the market values. The only effect 
that can reasonably be given to the first part of section 596 is

t̂ OL. XV.l MABBAS SEBIES. 239

(1) 8 268. L .E ., 1 1.A„ 317.



240

PiCHAYEE
V.

Sl̂ ÂGAMI.
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tliat of excluding costs’ incurred in the Court of First Instance in 
fixing tlie value of the matter in dispute on appeal. Otherwise, 
there would be no necessity for referring to the value of the suh- 
ject-matter of the suit in the Court of First Instance. I  do not 
consider that Madras Civil Court’s Act (A.ot III  of 1873, s. 34) 
can he permitted to control the construction to be put upon 
section 596 which is applicable to the whole of British India.

P a e k e r , J.—I  agree.
S h e p h a e b , j . —I am of the same opinion and agree with 

Muttusami Ayyar_, J„ in thinking that the object of the allusion to 
the Court of First Instance was to exclude costs.

_  1801 . 
jUecemLer 1.

APPELLATE CIVIL.

Before Mr. Justice Parker and Mr. Justice Shephard. 

LAKSHMI NAEASIMHA (P i .a iw t ip i’) , A p p e l l a n t ,

ATOHANNA and o th e r s  (D e fe n d a n ts ) , E e sp o n d e n ts .*

Civil Piwcdid'c Oode, ss. 373, 647— AiiplicAtion for execution strtieJc off for i/oii- 
putjnient ofproi'esa fees— Subncgt<ciit applictiUo».

A decree-bolder having applied for exooution of his deeree, notice was issued to 
the judgment-dehtors, and their property was attached, but the applicant failed to 
pay the i r̂ocess fees, and the aj^plication was struck ofF, and no leave to make a fresh 
application was obtained iinder Civil Procedure Code, s. 373 :

Udd, that the doeree-holdor waa entitled to apply again for execution of his 
decree.

A p p e a l  against the order of M. B. Sundara Bow, Subordinate 
Judge of Ellore, in appeal against order No. 372 of 1890, reversing 
the order of Vepa Krishnamurti, District Munsif of Ellore, in 
execution petition No. 1037 of 1890,

Application for the execution of the decree in original suit 
No. 688 of 1875 on the file of the District Munsif of Ellore. It 
appeared that an application for execution of this decree had been 
made on 11th July 1887, and, after notice to the judgment- 
debtors, their property was attached, but the decree-holder, having 
failed to pay batta, that application was struck off on 10th August

Appeal against Appellate Order Ko. 5 of 1891.


