
V .

R a n g a .

Narayasa tiie nature of tile office.”  U b Igss the alienee is the sole heir, the 
alienor loig'ht be iinder the temptation to make the office the 
subject of bargain and thereby defeat the intentici of the founder. 
It was in this view that we called for a finding at the former 
hearing. We are not prepared to dissent from  the dictum above 
quoted, and to hold that in the absence of special usage an alien­
ation would be valid if made in favour of any person other than 
the sole immediate heir.

It was then argued that in the case before us the brothers of 
the plaintiff’s father consented to the alienation in his favour, and 
that there is evidence to that effect on the record.

On looking at the evidence of Lakshman Joishi, one of the 
brothers, we find no distinct admission regarding the office. More­
over this point was not taken at the last hearing, nor we were 
asked to call for a finding as to the alleged consent. We cannot 
at this stage allow this point to be raised and order a new trial 
regarding it. Of course it is not intended that those who may 
have a claim by hereditary right, the legal heir, should be in any 
wise prejudiced by this judgment. We must reverse the decree 
of the Courts below and dismiss the suit. Under the circum­
stances we direct each party to bear his own costs throughout.
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Before Sir Arthur J. H. Collinŝ  Kt., Ghief Justicê  and 
Mr. Justice WilMmon.

1891. MUTTAKKE and o th e rs  (D e fe n d a n ts  N os. 1 to  16 and 18 to  41),
Oct. 6, . '

Nov. 18. A ppellan ts ,

THIMMAPPA AND OTHERS (P la in t i f fs ) ,  E espo nd en ts .̂ -

AUyasantana Law— Specific Relief Act— Act I  of 1877, s. Declaratory relief—  
Limitation A c t-A c t X V  of 1871, sohed. II , arts. 127, 144.

In a suit in which the plaintiffs sought declarations that they were members 
of an undivided Aliyasantana family with the defendants, that certain property 
belonged.to the family, and that plaintifi Ifo. 1, the senior member of the family,

* Appeal Uo, 131 of 1890.



was entitloil to have the lands registered in his name, thp dofpndants denied the Muttakjce 
allegations in the plaint, and pleaded that the suit for declarations only was not v,
maintainable, and that it Avas liarred by limitation. It Wiis found that the plaintiffs 
had separated themselves from the defendants, and had for more than twelve v'Car.s 
boon excluded to their own knowledge from the joint family property :

I l e f d ,  that, if as alleged by the plaintiffs, plaintiff! No. 1 was the d e  J u r e  ejaman 
of the family, he was entitled to the possession and management of the family 
propei’ty, and a suit for a mere declaration of hi.s right wonld not lie— GMndu v.
Ghatliu l^ainhiar, I.L .E ., i  Mad., SSl, diatinguished.

Ft.-/' eni': “  AYg arc of opinion that ai'ticle 127 applies to this case, and that the 
plaintifi’s, having separated themselves from the defenda.nt.s, have Eor more than 
twelve years been to their own knowledge e.Kcliided from the joint family propnvty, 
and that their .suit to enforce a right to .share therein is barred” — M'ahnVm{tcL y.
M a n i / a i i i i i i a ,  i.L .R ,, 12 Mad., 462, difstinguished.

A ppeal ag-aiiist the degree of S. Subbayjar, Siibordiuate Judg-e 
of Soutii Oanara, in original suit No. 41 of 1888.

The plaintiffs claiming to bo members of au undivided Aliy a- 
santana family with the defendants, prayed for a declaration to 
this effect, and for declarations that certain property referred to in 
the plaint was their joint family property, and that plaintiff No. I 
was the senior member of the family, and as such entitled to have 
the revenue registry of the lands changed into his name. The 
plaint further set out that Sanka Rai, who was the son of Akkamnia, 
a member of the plaintiffs’ branch of the family, had managed the 
property till his death in 1887 on behalf and by the consent of 
plaintiff No. I. The defendants denied the various allegations in 
the plaint, alleged that the plaintiffs had never been in possession 
of the property in question, and pleaded that the suit was not 
maintainable as being for declarations only, and because other 
persons being interested in the claim should have been joined as 
plaintiffs, and also that it was barred by limitation.

The Subordinate Judge framed the following issues :—
(i) Are the plaintiffs and defendants members of an un­

divided Aliyasantana family ?
(ii) Are the plaint properties the joint family property of

the said family ?
(iii) Did Sanka Rai referred to in the plaint manage the

plaint lands on behalf of and with the consent of the
first plaintiff ?

(iv) Were the properties Nos. 8, 9, 10, 16 and 17 the self-
acquisition of the deceased Sanka Rai ?

(v) Whether Sanka Rai was managing the plaint lands on
26
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M u t t a k k e

Thimma?pa .

behalf of and with the consent of the first plaintiff as 
stated in paragraph 2 of the plaint ? And is the action 
barred by limitation ?

( vi) Is the suit unsustainable for want of the permission
referred to in section 30 cf the Code of Civil Procedure 
in consequence of plaintiffs’ omission to adopt the 
preliminary procedure prescribed by the said section ?

(vii) Is the suit for a declaratory decrec maintainable P
The Subordinate Judge recorded findings on all these issues in 

favour of the plaintiffs. With reference to the first and second 
he cited Muiida Chefti v. Timmajn and Korapcn Nayar v.„
Ghcnen Nayar{2) ; with reference to the third he cited Namhiatan 
Ifambudin v. Nambiatan NambiuUri(d>) and Mahalinga v. Mari- 
j./anuna{4:) : as to the fifth he said I have already stated that 
“ the management of Sanka Rai must have been on behalf of the 

dcjure ejaman, who is the eldest among the plaintiffs; and if the 
“  possession of the junior meimbers is the possession of the ejamans, 
‘ ‘ there is manifestly no bar by limitation/’ and his judgment 
proceeded as follows:—

“ If the decision \is.Appammi Odaijar\. Suhramnya Odai/ur (5) is applicable to 
“ the case of Aliyasantana properties, it would appear that the omission of the plaia- 
“ tiffs’ branch to take up the actual ejamanahip when it came to their turn about 
“  eighteen or twenty years ago on the death*of Appa Rai would constitute laches ;
“  but I do not think that clause 13 of tsection 1 of the Limitation Act X I V  of 1859 

is applicable to Aliyasantana families ; for it refers to a suit for a aha7-e of family 
“  property not brought within twelve years from the date of th.elaat|)artirijj(iiion of 
“■profits. The right of an Aliyasantana member is aright to maintenance in the 
“ family house and, to the benefit enjoyment of the property so long as ho remains 
“ there— Segadi r. Tonffu{(>). No share can be claimed in Aliyasantana 
“  properties aa declared by the Judgment m Mtmda Chetti v. Titmnaju JIemu(l) and 
“ therefore the clause 13 is inapplicable. The said clausfi was further held to be 
“  inappHcable to a suit broiight for division after twelve yea.TB~-Subhai^an v. iSan- 

kara Sub7mya>-{7). The same remark applies to article 127 of the present Act 
“  and the corresponding article of the previous Act.

“ A suit for ejamanship, if regarded as a suit relating to a right to immoveable 
“  property, would be barred by the rule prescribed in clause 12 of section 1 of Act 
“ X IV  of 1859, which prescribes twelve years from the date of the cause of action. 
“ The cause of action to plaintiffs accrued when the defendants denied the plain- 
“ tiffs’ membership of the family in the Kudtala proceedings.

“ The period of limitation prescribed by the present Act, article 42, and the 
“ previous Act, article 143 is twelve years. The rulingw under these ssctionH cou-

(1) IM .H .G .R ., 380.
(2) 6 M.H.C.R., 411.
(3) 2 M.H.C.R., 110.

(4) I.L .I1., 12 Mad., 462.
(5) I.L .R ., 12 Mad., 20.

16) 4 196.
(7) 2 M .H ,C .R„ 347.



“  template cases of possession and dispossession, iu-whicli case it had 116611 held that J[uttakkb 
“  it was for the j>laiiitift’ to prove possession -within twelve years. v.

“ In casea falling under article 144 it lias been held that nothing bnt hostile T himmappa. 
“  possession in defendants for the period of twelve years accompanied by a denial 
‘ ‘ of the plaintiffs’ rights made to plaintiffs’ knowledge can constitute adverse posses- 
<* s i o n S 'a y a d  Nyatntula v. Nana{\), Sarsuti v. Kunj Behari Karan Singh  v.

Bahar All Khan[2i), Badoba v. Srislina[^), Chandmal v. Bachrajifl). In one case 
*■' for thirty years there was admittedly no possession in plaintiff, and yet it was 

held insufficient to create a bar— ITilo Ramchandra v. Govind Ballal{6). In another 
"  case non-.participation in profits was held insufficient to create exclusion. From 
“  1863 to 1872 the plaintiff (a Government servant) did not participate— Dhikar 

SadasJiiv v. BhiJcciJi Sad(ishiv{7). The decisions in JIansji Chhiha t .  YaUhh 
Ghlnha^) and Kali Kishore Roy v. DJmnunjoy Jioy{9) show that mere lapse of any 

“  time would constitute no bar such as that contemplated hy the A.ct of limitation.
'■ ‘ ‘ Maintenance at the family house which an Aliyasantana man can claim cannot 
“ be refused except after demand ITarayan Hao Ramchandra Bant v. Ramabai{lQ)
“ followed in Ramanatmna v. Sam bayya{ll)  which overruled a former decision in 
“  A l h a h k u  v. A m m u  Shetiali{12 ). Ejamanship, which admittedly accrued in 1872,
"  could not be barred, because the defendants did not profess to hold adversely. If 
“ it ia said that in 1859 hostile possession was asserted against a member of the 
“  plaintiffs’ branch to the plaintiffs’ knowledge, a cause of action accrued, such 

cause of action was only a cause of action to claim a share, which having been 
“  subsequently declared not allowable, the plaintiffs cannot be found fault with. I 

find this issue also in plaintiffs’ favour.
Sixth Issue.— The objection under section 30 of the Code of Civil Procedurt)

“  ia imtenable. The right claimed is not one that accrues to the whole of the 
“  members of the plaintiffs’ branch.

‘̂ Seventh Issue.— A declaratory suit is maintainable in such cases (vido Tinmala- 
“■ thmmnalw Ve)2hatarmiamiyan{lo). I  find this last issue also in plaintiffs’ favour.”

Mr. B ’Eozario and Namyana Rau for appellants.
Mamachandra Rau Saheb and Fernandez for respondents.
Judgment.—This is a suit by certain persons claiming to be 

members of an undivided Aliyasantana family for a declaration
(i) that plaintiffs and defendants are members of an undivided 
family, (ii) that plaintiff No. 1 is the senior member of the family, 
and as such entitled to get the kuritala, or revenue registry of 
the lands transferred to his name.

The defendants denied that the plaintiffs and defendants were 
members of an undivided Aliyasantana family, and that the pro­
perty was joint family property, and asserted that for more than
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llL-TTAiacE a centuiy the property had heen in their exclusive possession, and
T h im m a p p a .  that a declaratory suit would not lie.

The Subordinate Judge held that a declaratory suit was main­
tainable, and that the suit was not barred by limitation. These 
two points have been fully argued before us, and we are of opinion 
that the decision of the Subordinate Judge cannot be maintained.

The case on which the Subordinate Judge relied in support of 
his opinion that a declaratory suit would lie, Chandu v. Chathu 
Nambiaril), is clearly distinguishable from the present case. That 
was a suit by the karnavan of a Malabar tarwad for a declaration 
that certain property was the common property of the tarwad, 
and that the plaintiff was entitled to transfer of the revenue 
registry of the land to his name. All that this Court decided was 
that, under the circumstances of the case, the plaintiff was entitled 
to a declaration that the property was the property of the tarwad, 
so that he might move the fleveuue authorities to register his 
name. But the Collector would not have been bound to effect 
the transfer. He was no party to the suit, and, though, no doubt, 
he would respect the decree of the Court, he may have had reasons 
which would have justified him in refusing to comply with the 
application even when supported by the decree. Moreover in 
that case the status of the plaintiff as karnavan of the tarwad was 
not denied, the defendants relying on an alleged family custom 
that self-acquisitions of members did not on their death lapse to 
the tarwad. In this case the status of the plaintiffs as members of 
the family is denied. The plaintiffs have admittedly been for a 
long time living on their own “ anayatha ”  property apart from 
the defendants, who had sole and undisturbed management and 
enjoyment of the plaint property. If, as is alleged by the 
plaintiffs, the plaintiff No. 1 is the jure ejarnan of the family, 
ho is entitled to the possession and management of the family 
property, and a suit for mere declaration of his right will not lie.

The fifth issue as originally framed ran thus: “ Were plaintiffs 
in possession or management within twelve years, and is the suit 
barred by limitation P ” Subsequently the plaintiffs put in a 
petition praying that the issue might be amended so as to show 
that the question at issue was “ when were the plaintiffs excluded 
from sharing the joint family property.”  The amendment was
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opposed, but the Subordinate Judge amended tlie issue as follows: M u t t a k k e  

“ Wlietlier Sanka Rai w a s  managing the plaint lands on behalf t h i m m a p p a . 

of and with the consent of the plaintiff No. 1 and is the action 
barred by limitation. ”  He held that though Sanka Rai had no 
express permission to manage on behalf of any of the plaintiffs, 
yet a permission must be presumed by law and relied upon 
Mahalinga v. The case is not in point, as it was
not questioned there that the senior female was the ch jure ejaman, 
and the only question was whether, according to the general 
Aliyasantana usage, the senior male excludes the senior member 
of the family wlien she is a female. In the circumstances of that 
ease, it was, the Court held, rightly presumed that management 
was by the sufferance of the ejaman for the time being. We do 
not think that the learned Judges who decided that case intended 
to hold, as the Subordinate Judge appears to think, that no lapse 
of time can affect the rights of a person who claims to be the 
ejaman of an Aliyasantana family.

With reference to article 127 of the seoond schedule of the 
Limitation Act, the Subordinate Judge appears to hold that it is 
not applicable to the present suit, because no definite share can be 
claimed in Aliyasantana properties. No doubt it was decided in 
Munda Ohetti v. Timmajn Memn-(2) that the Aliyasantana law 
does not allow compulsory division  ̂ but this is not a suit for a 
share, nor does article 127 refer to such a suit. What the plaintiffs 
really seek by the present suit is to enforce their right to share in 
joint family property. Assuming for the sake of argument that 
the property is joint family property, the defendants’ pleader con­
tends that the plaintiffs’ have been exohided therefrom for a 
century. It appears to us that the only conclusion which can be 
come to upon the eYidence is that the plaintiffs  ̂branch long ago 
severed their connection with the defendants’ branch. They have 
for the last fifty or sixty years lived apart on the property acquired 
by their paternal ancestors. There is no reliable evidence to show 
that they have, within the memory of the present generation, had 
any commimity of property with the defendants’ branch. The 
evidence of the plaintiffs’ witnesses as to visits paid to Pavur 
Q-utta, cultivation work carried on there, and joint performance 
of ceremonies is vague, contradictory and unsatisfactory.
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t).
T h i m m a p p a .

M u t t a k k e  We are not prepared to assent to tlie proposition laid before us 
by M i . Eamachandra Eau Sabeb that a member or a brancb. of an 
Aliyasantana family is, after complete separation from the parent 
branch for any number of years, entitled on demand to participate 
in the original property of the family. To entitle a person or a 
branch to retain their rights, the connection with the family must 
be kept up, either by exercise of the right to share in the joint- 
family property by joining in the sacra, by intermarriage or 
otherwise. In the present case the whole evidence points to sepa­
ration or exclusion, or both. The right of the three branches into 
which Akkamma’s family has become divided was admittedly 
denied so long back as 1859, and though the plaintiffs’ branch 
purchased the rights of the excluded branch in the same year, 
they have never taken any steps to enforce the right. It is, how­
ever, argued that the right of the plaintiffs’ branch has never been 
actually denied, and that in an Aliyasantana family the possession 
of one member being the possession of all, it must be held that the 
defendants had possession on behalf of the plaintiffs, and that such 
possession has never ,become adverse. It has been held by the 
Privy Council that article 144 of the Limitation Act only applies 
where there is no other article which specially provides for the 
case. But even if article 144 did apply to this ease, we should 
hold that the possession of the defendants had long since become 
adverse to the plaintiffs, as it is evident that the defendants have 
held the land on their own behalf and not on behalf of the plain­
tiffs. But we are of opinion that article 127 applies to this case 
and that the plaintiffs having separated themselves from the 
defendants have, for more than twelve years, been to their own 
knowledge excluded from the joint family property and that their 
suit to enforce a right to share therein is barred.

We reverse the decree of the Subordinate Judge and dismiss 
the plaintifis’ suit with costs throughout.

192 T H E  INDIAN L A W  REPORTS. [VOL.' XV,


