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it was the opinion of the majority of the Court that their
Lordships of the Privy Council did not intend to lay down any
positive rule applicable to all cases.’» By this we understand it to
be mesnt that their Lordships of the Privy Council did net
intend to lay down any positive rule as to what may or may not
be. evidence of cause and effect in all cases, though they did lay
down that in the absence of all evidence proved, injury cannob
be presumed to be by reason of proved irregularity. There may
be cases in which a reasonmable presumption arising from proved
facts or created by law would be good evidenca that the injury
was the result of the irregularity. Sich cases would not be affected
by the Privy Council decision, the effect of which, as we under-
stand the meaning of their Lordships of the Privy Council, is
this : that there must be some evidence, and that in the absence
of evidence to show that the injury is the result of the irregula-
Jity, it is not to be presumed from the proved existence of irregu-

larity and injury that the latter has occurred by reason of the

former.

. In this case, assuming the ureguhmty and injury to lmve been
*-proved there is no evidence that the latter is the rosult of the
former.

The appeal is dismissed with costs.

Appeal dismissed.

Before My, Justice Mitler ani Mr. Justice Norris,
GU\TGARA.'V[ GOOSE S[RDAB (PLAINTIB'B') v KA.LIPODD GHOSU .
(oum on' TIE, Dmmnmma )*

Registration Act (III of 1877, s, GO)——Ragu#ratwn Act (2’ VI of 1864)—
Zi'agastratwn, Optwmzl and Uampulso:w-—ﬂhragzsterad document of 'whzch
r-egastrataon was optivial-under Aot XVI of 1864.

' Held, in the case of o ducument execatod while Act XV of 1854 wds in
force, the registrafion ’ of wiilch under that'Act was optmnul and which

wag'not registersd thereynder, aad of a, documert oxeouted. after - Ast 141 8

. qﬁ 1877 ‘had. Gome 1‘nlf.g' faroe; the, rgggqtmtiog of: which, wes compulsory and

* # Appesl froni Appellate Decrde’ No. 8028'of 1883, against the ddoreo of
Babo&“Btﬂbmm Mullick, Sacond ‘Subordinate Judge of 24.Porgunnahs, dattd

" the 21st.of Soptember 1883, reversing the decree of Daboo Aswini Coomar
Guho, Second Munsiff of Baraset, dated the 20th of January 1883,
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which was duly registered, both documents relating to the samo property,
that under the provisions of s. 50 of Act IIl of 1877 the registered

Gross S1z- document took effect as regards, such: property against the unregistered
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‘document.

Held, also, that all that a person seeking the beuefit of 8. 50 of Act IIL
of 1877 is required to prove is that his documentis a document of the
kind mentioned in the first clause of that section ; that it has been duly

-registered under that Act; and that it covers the same property as that

covered by any unregistered docuinent against which it is contended that
his document shall take effect, and it is not necessary for him to show that
ho is claiming from % vendor common to both himself and the person
claiming under the unregisteved document, .

Zachman Das v. Dip Ohand (1)and 8kib OChandra Chuckerbutty v. Joha
Buw (2) reforred to and followed.

In this case there were six defendants,, viz, No. 1 K&hpoda
Chose; No, 2 Mya Chand Ghose Sirdar, No. 3 Gunga Ram Ghose

“Sirdar, No. 4 Bholanath Ghose Sirdar, No. 5 Durga Ram Ghose

Sirdar and No. 6 Bhubun Mohun Ghose. The plaintiff sued to
set aside a kut-kobdla or mortgage by conditional sale dated the
5th Assin 1272 B. S. (20th September 1865) which was alleged
to have been executed by Mya Chand Ghose in favour of

‘Kalipodo Ghose, ard he charged that it was a forgery and had

been fraudulently got up by all the defendants with a view

+to defeat his title to the lands, the subject matter of the suit.

The plaintiffs case was tha,t the property covered by the deed
originally belonged to one Kasamuddi who, on the 1st Bhadro
1272 (16th August 1865), sold it to Mya Chand Ghose, defendant
No. 2. Subsequently defendant No. 2 sold 12 annas of the pro-
porty to defendants Nos. 8, 4 and 5 by a registered kobala dated
the 9th Assar 1274 (22nd June 1867), and by another 1eglst,eled'
kobala he %old the remaining 4 annas to defendant No. 4.

On the 3rd Bhadro 1281 (18th August 1874) the defendants
Nos, 8, 4, and 5 sold the property hy a registered kobala to
defendant No. 6, who in bis turn on the 16th July 1878 sold it
to the plaintiff by a registered deed in consideration of a loan of
Rs. 800, and an agreement by the plam’mff to reconvey the
property on repayment of the loan, Subsequently ’ohe plamtxff
advanced a further sum of Rs. 200 to the defendant No. 6, and in

(1) I L. R, 2 AlL, 851,
(2) I L R, 7 Cale, 57039 C, L R, 224,
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‘consideration of the aggregate sum of Rs. 500 the defendant
No. 6 executed an unconditignal sale deed in favour of the
plaintiff on the 17th Pous 1287 .(31513 December 1880) which was
duly registered under the provisions of Act III of 1877.

The plaintiff further alleged that on the 28th April 1882 the
defendant No, 1, Kalipodo Ghose, filed before the Distriet Judge an
application for foreclosure of the Icut—lcaba&a, dated the 5th Assin
1272 (20th September 1865) purporting to have been executed by
the defendant No. 2 in his favor, and cafised the usual notice to
‘be served on him, He therefore brought this suit, alleging that
document to be spurious and ®ollusive, and contended that, as it
was unregistered, it could not affect his title, and he prayed to
have it declared That it was a spurious and collusive document,
that his title was unaffected by it, that the property was not
subject to the charge it purported to create, and that the first
defendant could not proceed with his foreglosure proceedings. The
first defendant alone appeared and contested the suit. He alleged
that the sale to the plaintiff was not a bond fide transaction, and
stated that his kut-kobale was a genuine document, and that
there was no necessity for its registration, inasmuch as the amount

advanced upon it was less than Rs. 100. He also took other legal

objections to the suit being maintainable, which ave immaterial
for the purpose of this report. -

In his application for foreclosure it appeared that the defendant
No. 1 alleged Rs. 61 to be due to him'as prmmpa.l a,nd
Rs. 865-15-10 as interest under his conditional sale,

The Munsiff came to the conclusion’ that the plaintiff had
preved his title as alleged in his plaint, and held that the kui-
lobala of the 20th September 1865, inder which’ the defendant

‘No. 1 claimed, was not & genume document He accordmgly
ga.ve the plaintiff a decree. ,

Upon appeal the Subordinate Judge reversed the Munmﬂ"s ﬁnd-

' mgs as to the genuineness of the defendant’s kut-kobala, but
upheld his deciion as to the pla,lntlff’s title. - Upon these findings,
and w;lthpuf. going into the quesinon asto whether the plaintiff was
st;,ll entitled t6 succeed, inasmuch as the kut-kobale of the .defen-
dant No.2 was not registered, he reversed the Munsiff's decree
and dismissed the suit with costs,
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The plaintif now brought o spocial appeal to the High Coui;
upon the ground, amongst othars, that his dead being rogistered;’
and the defondant’s umcglstclcd the dofendant had no right to.
enforco his licn as against him, and that his title was paramoyng.
to that of the defendant. ‘

Baboo Bhobani Charan Dutt for tho appollant.

Baboo Boidonath Dutt n.nd Baboo Buchyram Ghose for the ros-
pondent.

The judgment of thoe <High Court (MrrrER and Nonu;ta JJ. ) ‘
was as follows +—

The plaintiff brought this suit to rccover possession of the
property in dispute upder a bill of salo exceuted by defondant
No. 6 onthe 3rd Bhadro 1281, He was evicted by the dofengdan
No. 1, ‘\lvho‘ clé,‘imdd a right in the properly in dispute pnder o |
condié.iona,l bill of gale by the defondant No. 2 in tho month of

September 1865. .

Tt is not disputod thaf the proporty in suit hocame the. pro-
porty of ono Kasamuddi by purchase ou the 27th May 1865.-
Kasamuddi sold it to defendant No. 2 in the month of August .
of tho samo year ; and, o fow mounths later, that is to say in the
month of September, defondaut No, 2 cxocuted the conditions)
Piil- of sale in favor of tho defondant No, 1, tho mspc)nden’u
before us. '

After having cxecuted this conqunal bill of sulg, defondant
No. 2, in the month of June 1867, sold the proporty in dispute
to defendants Nos. 3, 4, and 5, and these defondants, in Augusi;‘
1874, sold it to the defendant No. 8, the immodiate vondor ' of
tho plaintiff appellant,

The Munsiff tocrood tho plaintiff’s suit, hoiug of opinion thz\.t thq ‘
condmonal bill of salo of Scptomber 1865 upon which tho defens.
dant, respondent, relied, was not o gouumo 1uat1umont. The.
Mupsiff found that the plaintitf’s titlo s sot out ubove was‘
established to his satisfaction. ‘

On. appeal the Subordinate Judgo has upheld the ﬁndmg of
tho Munsiff a.s 1eg'uds the plamtxff‘s titlo ; but ho has' camg’
i;o B concluszon difforent f'mm that of the Munsiff as rogards the’
conditiongk bill of sale in ﬁwor of the dofendant, rospondent:
The Stbordinato J udgo is of opinion that tho aforesaid docymeny



VOL. X1.] CALCUTTA SERIES.

has been proved to his satisfaction. Having como to thesc con-
clusions he has dismissed the plaintif’s suit, innsmuch as tho
conditional bill of sale of the dgfendadt No.1 is of prior’ date
to'the conveyance in favor of the defondants 3, 4 and 5.

In this secorid appeal the only point that has been urged before
us is that ubders. 50 of the Registration Act of 1877, the’
phintiff's' conveyatice must take effoct- against the' cohditional
bill of sdle’ of the month: of Scptembet 1865 which i§ unregis-
tered.

Tt hag biden held By a Full Bench of it Allahabad High Cowrt
it Zachman Das v Dip Chand (1) that * in the case of s doemmont
execntod while Act VIIT of 1871 was in force, the registration
of which under'that Act was optional, and which was not register-
ed‘thereunder, aid of a document executed after Act IIT of 1877
had come into force, the registration of which under that Act
was compulsory, and: which wad registered thereunder, both dacu-
ments relating to the same property, under the provisions of
8. 50 of Act IIT of 1877, the registered document took effect
os regards such property against the unregistered- ‘document;: the
provisiong of 8. 6 of ActI'of 1868 notwithstanding,”

This'case has been followed' by this Cowrtiin Shid Chanidra
Chuckerbutty v. Joha Bux- (2). Now, the only difference between
tho casé beforo us and'the case before the Allahabad High- Clonrt
is, that-in the former the unrcgistered dociment was executad ab
a-time when the Registration Act of 1871 was'in force ; while in
the easo before us' the unregistéred docurhent was executed whon

Act XVI of 1864 was in operation. But- thatis a non-essential

difference because; according to the explenation to s 50, of
At ITT of 1877, “in cases where Act XVI of 1864 or Act XX
of 1866 was in force in the placeand at the timé in and at which
such unregistered document was executed, ¢ unregistered’ means
not registered acdording to such Act, and, where the document is
executed affer the first day of July 1871, not registered under
Act VIIT of k871 or this Act.” In this case therefore the defen-
dant’s mortgage deed having been executed when Act XVI of
1864 was in opera,tlon, the document in guestion is am « unregis-

(1) I IL.R.,2 AL, 861

(» L L R,7Cale,570;9 C. L. R, 224,
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tered document” within tho meaning of s 50 of Act ITI of
1877. No doubt, tho words, “if duly rogistored” means register,
ed under the Act of 1877 ; and, in this caso, tho plaintiff’s dogy.,
ment was registored under that Act. It is therefore quite elaa.r
that under s 050, the plaintiff's kobale must teke effaot
against the wnregistered documont of the defondant No. 1,

In the course of tho agrecomont a doubt aroso in our minds,
whether 8. 50 would entitle the plaintiff to a decree in this ‘
case against tho defondant No. 1, because tho plaintiff is not,
claiming dircetly from the samo vendor. From tho facts of the
case given at tho omtset of the judgmoent, it is clear that the:
plaintiff is claiming diroctly frous defendant No. 6 who was the
purchaser of this property from defindants Nos, 3, 4 and 5, and
they purchaged it from defendant No. 2. The docmmont in fyvor
of defendant No. 1 was cxecuted by defondant No, 2.

But wo donot think that undor s 50 it is necessary for
a person who seeks the benefit of it to show that ho is claiming
from a common vendor. The section does not say so. All that.
it says is, that “cvery document of the kind mentioned in olauges
(@), (b), (c), and (d) of section 17, and clanses (a) and (). of
section 18, shall, if duly rogistered, tako offuct as regards the
Jroperty comprised therein, against overy unregistered document

" relating to the same property.” All that o person secking the

benefit of this section is required to prove is that his document
is a document of the kind mentioned in the clause aforesaid ;.
that it has becn duly registered under the Act of 1877 ; and tha.tﬂ
it covers the same proporty as that covered by auy umegmtered

document against which it is contonded that his document: shall
take effect.

We therefore sot sside the judgment of the lower Appellate

Court, and restore that of the Court of first instance with costs’
in all the ‘Oou;'ts.

A ppeal allowed.



