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APPELLATE CIYIL, ^

Before Mr. J'ustice Mutfnsami Ayyar and Mr. J H a n d l e y .

1891. G  A  J A P  A T I  (P l a in t if f ’s b e p k e se o t a tiv e ), A p p e l l a n t ,
Aiig. 17, 18,

___________ _________  ‘V .

B H A G A V A N  D O S S  (D e f e n d a n t), E e sp o k d e n t .*'

Mi(U— R eM io}t letwe.cn the foiou lcr ’ s represmtath'C mid the M ahant— Ar/reemcnt 
hy the Mahmit on his appointment— Poiver o f  clhminsal.

In the a b scn ce  of a d eed  of e n d ow m en t tlio obligations of tha head of a. mutt 
to the repreaontativG  o f  the fo u n d e r  can only be d e d n cc d  f r o m  th e  usage o f  the 
in s titu tio n .

In a suit by the representative of the foander to remove the defendant from the 
headship of a mutt, it appeared that the usage watj for the head of the institution for 
the time being to nominate his succeaaor, and for the repre8oiita,tive of the founder 
to sanction the nomination and inve«t the noniinoe with a saik on his installation, 
and that the defendant had asked the plaintili’ to appoint him and had undertaken 
on his appointment to furnish to him accounts of the income and expenditure of the 
mutt: «

Seld , that the plaintiff was not entitled to I’omove the defendant from office on 
the ground of his refusal to fm-nish accounts.

Appeal against tlie decree ni E. 0. Jolinsoii, Acting Dietriot 
Judge of (Janjam, in original suit No. 8 of 1889.

Suit Iby the Zamindar of ParlaMmidi to removG from his office 
the Mahant of the Devi Mutt at Parlakimidi. The plaintiff 
alleged that he had dismissed the defendant on 25th November 
1885 for not furnishing him -with the accounts of the mutt, &c., 
and that he had Tbeen justified in doing go, under his authority as 
representative of the founder of the mutt and also under a doou- 
ment executed by the defendant on his appointment as Mahant.

The District Judge dismissed the suit.
The plaintiff preferred this appeal.
Anmdaoharh for appellant.
PaUabhirama Aifyar for reapondent.
Judgment.— It is an essential part of the plaintiff’s case, as dis­

closed in his plaint, that he is the hereditary trustee and manage* 
of the mutt, the subject of the suit. This ho has altogethBi failed 
to prove and, on the contrary, the evidence— oral and documentary

Appeal No. 51 of 1890.



—skows that the mutt and some of the property now attached oajapati 
to it were dedicated to the worship of Madana Mohanaswami bhaqItaw 
by the plaintiff’s ancestor, and the management was handed over Doss, 
to a Brahman ascetic who, and his sucoessors, have continued to 
manage the mutt and receive and administer its revenues d o w  
to the present time.

The mutt is a religious institution under the management of 
Byragi Brahman ascetics, and the plaintiff and his family not 
being ascetics could not take an active part in the management of 
its affairs- The legal relation, therefore, between plaintiff and 
defendant is not that of a trustee and his servant, bat that of the 
representative of the founder and the manager of the institution.

The obligations attaching to that relation can, in the absence of 
any deed of endowment, only be deduced from the usages of the 
institution. As the plaintiff is not the hereditary trustee and 
manager, the question is whether the usage of the institution 
justifies his claim to remove the defendant from the headship of the 
mutt and the custody of its properties, whioh is the foundation of 
his suit. It is argued before us that this claim rests upon the fact 
that the plaintiff and his ancestors have always appointed the 
ascetics who have been sucoessive heads of the mutt, and that the 
right of appointment involves a right of dismissal. And as 
against the defendant it is said the case for a right of dismissal is 
strengthened by the fact that, on his appointment, he executed 
exhibit N in favour of the Zamindar, by which he requested that 
he might be appointed, and undertook to render accounts of the 
income and expenditure.

But we agree with the District Judge that the power of 
appointment, which the plaintiff and his predecessors are shown to 
have exercised in respect to the headship of this mutt, is a limited 
one and does not involve the power of dismissal. The appoint­
ments have always been made from among the ohelas or disciples 
of the last head of the mutt, and have really amounted to nothing 
more than that the Zamindar, as a powerful supporter and large 
benefactor of the mutt, has sanctioned the choice of a euocessor 
iTom among his clieku made by the head for the time being, and 
has invested the successor with a 80,di on his installation.

"With the exception of the series of documents marked as 
exhibits J to J3, which are accounted for by the fact that the 
Collector called for accounts and particulars of the property and
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Gajapatx income of the mutt, wMoli the Zamindar ohtained from the then 
B h a g a t a n  evidence that the heads of the mutt ever fur-

D os9. nished accounts to the Zamindar, or except in the case of the
demand'made upon defendant before suit, wore ever asked to 
furnish aocounts.

And we think the defendant’s undertaking in exhibit N to fur­
nish accounts cannot operate to alter his status so as to render himself 
liable to dismissal for not furnishing accounts. If he was not by 
the terms on which he held his ofS.ce liable to render accounts, he 
could not, by any voluntary promise on his part, impose on himself 
an obligation which had no leg'al existence. The obligation to 
render accounts does not appear to form part of the ilsage of the 
institution, nor does it appear that the provision in exhibit N for 
rendering accounts was ever acted upon until the demand before
suit. No instance of a Zamindar having ever dismissed the head
of this mutt, or having appointed a chela other than the one nomi­
nated by the head of the mutt, is proved. It is urged that it was 
open to the Zamindar to appoint any chela at his discretion. In 
this case it is not necessary to determine the precise nature of 
the Zamindar’s right of appointment. It is sufficient to observe 
that he did appoint the defendant and that his right of appoint­
ment is a qualified right and does not necessarily involve the 
power of dismissal. It was for .the plaintiff to prove his right to 
dismiss the defendant and we agree with the District Judge that 
he has failed to do so.

In this view of the case, the reasons alleged for the dismissal 
are immaterial, but we may as well express our c^inion upon the 
evidence on this part of the case.

Three grounds of dismissal were originally alleged (1) mis­
appropriation of mutt funds, (2) immorality, and (̂ i) refusal to 
render accounts. The first is given up in appeal. As to the second 
the evidence is so vague and improbable that wo cannot say the 
District Judge was* in error in declining to accept it. As to (3), 
as mentioned above, in our opinion, according to the usages of the 
institution, the defendant was under no legal obligation to render 
accounts to plaintiff, and his refusal or failure to do so ris no 
justification for his dismissal.

The suit was rightly dismissed by the District Judge, and we 
confirm his decree and dismiss the appeal with costs.
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