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APPELLATE CIVIL.

Before Sir Arthur J, H. Collins, Kt., Ohief Justice, and 
Mr. Justice Shephard.

OOLLECTOH OS’ NORTH A’RGOT aitd anotheb  (D efendants), 1891.

A p p ellan ts, i i l j h '

V.  ~  ~ ~

N A G rl E E D D I  (P l a in t ip f  N o. 3), E espo nd eu t .*

Revenue Eeconenj Act— Act I I  of 1864 (Madras), s. 52— Karnmi in a permanently
settled znmindurL

Th.e kavnam ia a permanently settled zamindai'i is a I'illage servant employed 
in revenue duties witMii tlie meaning of the Ilevenue Kecovery Act, s. 52.

S e c o n d  a p p e a l  against the decree of H. H. O’Farrell, Acting 
District Judge of North Arcot, in appeal suit No. 97 of 18S9, 
reversing the decree of 0. Banga Eau, Acting District p^unsif of 
Vellore, in original suit No. 11 of 1888.

The plaintiff’s property had been attached and sold under Act
II of 1864 to enforce payment of a sum said to be payable by 
Mm on account of mera due to the karnam of a village in the 
permanently settled Kangundi Zamindari.
• The plaintiff now sued to have the order made by the Oollector 

(defendant No. 1) under Act II  of 1864 set aside and for damages.
The District Munsif dismissed the suit, but his decree was 

reversed on appeal by the District Judge, who awarded to the 
plaintiff Bs. 7-14-3 damages against the Collector and the manager 
of the zamindari, who was defendant No. 2;

The defendants preferred this second appeal.
Mr. Powell for appellant No. 1.
Sitbramanya Ayyar for appellant No. 2.
Bhashycim Ayi/angar for respondent.
J u d g m e n t . —The question is whether the karnam in a pema- 

nently settled zamindari is a village servant employed in revenue 
duties within the meaning of section 52 of Act II of 1864.
It has been held by the District Judge that the section does 
not apply to such karnams, but only to karnams in unsettled

* Second Appeal No. 505 of 1890.



OOLLECTOB districts. It is clear that, iEdependontlj of Regulation X X IX
° Ahcot̂  of 1802, the tarnam waSj as lie is now admittedly everywliere

Nag/ reddi in lands settled under Regulation X X V  of 1802, a rev­
enue servant. By the preamble of Regulation X X IX  of 1802, 
passed after the passing of Regulation X XY, it is declared that 
the office of karnam is still of great importance, and that it is 
expedient to provide for the continuance of it, and the Regulation 
goes on to indicate the duties which are to be performed by the 
kamam. Some of those duties are duties which may aptly be 
called revenue duties. The Regulation VI of 1831 further tends 
to show that these karnams were regarded as revenue servants, for 
the Regulation relates to hereditary village and othsr offices in 
the Revenue and Police departments, and by the last section it is 
expressly provided that the Regulation shall not apply to karnams 
holding office under Regulation X X IX  of 1802. We cannot 
agree with the District Judge in the view he has taken of the 
question, and must reverse the decree and remand the appeal to 
be dealt with according to law. Costs are to be provided for in 
the revised decree.
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APPELLATE CRIMINAL.

Before Sir Arthur J. M. Collinŝ  Ghief Justice,̂  and 
Mr. Justice WilUnson,

1891. ■ QUEEN-EMPEESS
Oct. 14, 16.

V.

BANGA EAU.'^

Orimhial Prooeditre Code—A ctX  of 1872, s, iQO— Aei X  of 1882, s. 197— 
G o v e m m m t  orders as to trihunal for trial of offmalt.

la  1890 the Collector ol Q-anjam reported to the Board of Revenue a charge of 
bribery, &c., against a Sub-Magistrate and received directions to send the case for 
trial to some Magistrate other than himself, or the Princii:al Assistant Magistrate, 
He accordingly sent it to the Senior Assistant Magistrate of Berhampore;- the 
accused was convicted, hut he appealed to the Sessions Judge, -who reversed the 
conviction on the merits. The Government did not appeal against the acijuittal of 
the accused, but the District Magistrate referred to the High Cotirt the question 
"whether the Magistrate had jurisdiction:

 ̂Oximinal Revision Case No, 282 of 1891.



Seld, on the reference, that it -was not a case foi the interferonce oi the High Qceen- 
Court, because (1) it was not shown that the Magistrate had acted ’wittoat juriBdic- Empkess 
tion; (2) Grovemment had not appealed against the acquittal hy the Sessions Judge Ea^'ga'Eai'. 
who had tried and determined the qtxestion of jurisdiction.

Case referred for the orders of the High Court under section 438  
of the Code of Criminal Procedure by E. C. Johnson, District 
Magistrate of Granjam.

The case was stated as follows
“ A  charge of bribery, extortion and criminal intimidation

“ having been made a,gainst the Sub-Magistrate and Deputy
“  Tahsildar of Karasannapet, I  reported the samej in the capacity 
“  of Colleotoj, to the Board of Eevenue on 18th September 1890,
“  and was directed in Board’s Proceedings, No, 6967, Miscella- 

neous, dated 31st October 1890, to send the case for trial to 
“ some Magistrate other than myself or the Principal Assistant 

Magistrate who had held departmental inquiry in the case. I  
accordingly sent it for trial to the Senior Assistant Magistrate,

“ Berhampore.
“  The case was taken up as calendar case No. 36 of 1890 on 

“ his file; charges under sections 161, 166 and 384, Indian Penal 
‘ ‘■Code, were framed; the aceused was found not guilty under 
“■ sections 166 and 384, Indian Penal Code, but guilty under 
“  section 161, Indian Penal Code, and was sentenced to two years’
“ simple imprisonment and a fine of Es. 1,000.

“  Against this conviction appeal was made to the Sessions
“  Judge, who {gnashed the conviction. . . .

“ I  then aslied the Government to direct the Public Pro- 
“  secator to present an appeal to the High Court against the 

double acquittal; but Grovernment, in declining to do so, has 
“ directed me to refer to the High Court ‘ the question of the 
“ ‘ jurisdiction of the Senior Assistant Magistrate.’

“  Government Order No. 572, dated April 9 ,1875, specified,
“  under the last paragraph of section 466 of the Code of Criminal 
“  Procedure of 1873 (corresponding with section 197 of the Code 
“  now in force), Hhe Court of Sessions’ as the Court before which 
“  any'Deputy Tahsildar and Magistrate should be tried. This 
“  order is declared by Government to bo Btill in force.

“  Under these circumstances the trial by the Acting Senior 
“  Assistant Magistrato was without jurisdiction; and I have the, 

honour to request that his order in the case may be set aside
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Queen- and the commitment of the accused for trial by the Court of 
Empeess a gesBions ordered.”

Kan<?aEau. The Government Plmckr and Public Prosecutor (Mr. Powell) 
for the Crown.

Bamachcmdra Ban Saheb and Paitabhirmm Ayyar for the 
accused.
' J u d g m e n t .—This is a case referred to us b y  the District 

Magistrate of G-anjam under the instructions of G-overnment,
A charge of bribery, extortion and criminal intimidation was 

made against the Sub-Magistrate and Deputy Tahsildar of Nara- 
sannapet, and on the 18th September 1890 the District Magistrate 
of Gan jam reported the same to the Board of Reveniiej, and was 
directed by the Board to send the case for trial to some magis* 
trate (other than himself or the Principal Assistant Magistrate). 
The case was, therefore, sent for trial to the Senior Assistant 
Magistrate, Berhampore. The prisoner was convicted under sec­
tion 161, Indian Penal Code. The Sessions Judge on appeal 
reversed the conviction on the merits. It was argued before him 
by the vakil for the prisoner that the conviction was void on the 
ground that the Senior Assistant Magistrate had no jurisdiction. 
This defence, however, the Sessions Judge overruled on the ground 
that from the list of notifications and rules which have the force of 
law in this Presidency it does not appear that the Government 
has passed an order under section 197, Criminal Procedure Code. 
The Government did not appeal against the acquittal.

Mr. Powell, the Public Prosecutor, now argues that all the pro­
ceedings must be set aside, as the Senior Assistant Magistrate had 
no jurisdiction to try the case, and consequently all the proceed­
ings are void, and he refers us to an order of Government, dated 
9th April 1875, which specified, under section 466 of the Code of 
Criminal Procedure then in force the Court of Session as the Court 
before which a Tahsildar and Magistrate or a Deputy Tahsildar 
and Magistrate shall be tried exclusively. The Government has, 
however, furnished the High Coui’t with a list of the notifications 
and rules having the force of law in this presidency revised ap to 
July 1887, and we find no mention of the order of Government, 
dated 9th. April 1^75, in this list, and we must presume, therefore, 
that the order has been repealed or is considered to have ceased 
to have effect, the Code having been repealed. Mr, PattabHrama 
"^yyar argues that such a Government order under section 197 of
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the present code would be ultra vires, becauso, as it now stands, the ai'EEx-
law limits the power of Grovernment to determining, in, each, par-
ticular case as it  arises, the person h y whom and the manner in Eau,

which the prosecution of such public servant is to be conducted,
and empowers G-overnment to specify the Court; before which the
trial of a public servant is to be held ; whereas in the order of
1875 the Government directed that a class, viz., Tahsildars and
Magistrates or Deputy Tahsildars and Magistrates, should be tried
only by a Court of Session. This may be so and may explain why
the Government order was repealed, if repealed it be.

We must decline to interfere on two grounds: (I) it has not 
been showrf that the trial by the Senior Assistant Magistrate was 
without jurisdiction; (2) the question of jurisdiction was considered 
by the Sessions Judge and decided adversely to Government and 
Government has not appealed.
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APPELLATE CRIMINAL.

Before Mr, Justice Parker mid Mr. Jmiioe Wilkimon.

Q U E E N -E M P R B S S  1891.
Augrust

---------------- -—

MUJSTISAMI AND OTHjERS.’̂

Criminal Frooedure Code— A c t  X  o f  1882, ss. 435, 437— I'urthei' inquiry— Fow&'t' q f  
D istrict M agistrate to suggest a committal.

A  District Magistrate wh.o refers a case to a Sul5-Magiatrate Jor further in­
quiry has no autlxority to fetter \dm in the exercise of Ms judicial discretion as to 
the question ’̂̂ 'î ether the case should or should not he eommitted to the Court of 
Sessions.

Case referred for the orders of the High Court under section 438 
of the Code of Criminal Procedure by E. J. Sewell, Sessions Judge 
of North Arcot.

The question referred was whether or not a committal was 
i l le g a l which was made by a Second-class Magistrate, (who had 
previously discharged the accused and now expressed no opinion 
that fi primd facie case had been made out for the prosecution,) in

* Criminal Re^'ision Case No. 297|ol 1891,


