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ORIGINAL CIVIL.

Bafore Mr. Justios Pigot.
BIPRO DOSS DEY v, SECRETARY OF STATE FOR INDIA
IN COUNOCIL.*"
Disoovery—Production of documenis~—Pyivilege— Solicitor and Olient—
Act XTIV of 1882, ¢. 133,

Letters written by one of the defendant’s servants to another, for the pur-
pose of obtaining information with o view to pbssible future litigation, are
not privileged, even though they might, under the gjroumstances, be reguired
for the use of the defendant's molicitor,

In order that privilege may be clmmed it must be shown on the face of
the affidavit that the documents Were pfepared or written merely for the
use of the solicitor.

Tas was an applicatien by the plaintiff for an order that
the defendant should produce before the Commissioner appointed
to examine Major Hallett in the above cause, certain documents
numbered 5 and 6, set out in the second part of the schedule
to the defendant’s affidavit verifying his list of documents.
In support of this application the plaintiff filed the wusual
affidavit as to the relevancy and materiality of the documents
in question, The suit was brought for moneys claimed by the
plaintiff in respect of certain Commissariab contracts which the
plaintiff had entered into with the Government in 1879, and
the documents, production of whick was desired, were two letters,
cne dated the 28rd November 1883, from Major C. F. Thomas,
Examiner of Commissariat Accounts, to Major Hallett, and Major
Hallett’s reply thereto, dated the 8rd of December 1883. In
opposition to the applicetion the defendent filed an affidavit of
Majof Thomas, the material portions of which are as follows :—

“(1) That on the 18th September 1883, Baboo Gonesh
Chunder Chunder, the then attorney of the plaintiff, wrote &
letter to my office (submitting on plaintiff's behalf certain re-charge
bills and other documents), from which lefter the following is an
extract :—* Under the circumstances, I.submit that my said
client’s claim cannot' be rejected. If, however, you do not think
ﬁt_,ubon ‘these explanations' to ‘pass my olient’s said Bill, you

¢ Qriginal Suit No, 357 of 1884.
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1885 will be ploased to roturn tho samo with all the vouchers a,nd

parmo Dogs Papors scnt for its support to cnablo my elient to adopt suoh‘
Der  measures 88 he may bo advised
gponpany  “(2) That on tho 26th idom, I wroto to him asking fo

s originals of somo doctments roforred to by him in his letie

1§ QOUNOIL ghovemantioned.

“(8.) That on tho 5th Novombor 1883, tho said Baboo Gonesh
Chundor Chunder wrote another lettor to my office forwarding
some original documonts alleged to be iu support of the plmntl&'s
claim.

“(4) That on the 23rd Novewnboer 1883, I addressed to Major
Hallett o lettor included ifc purt IT of the soid schedule ty
dofondant’s affidavit of documents, sworn on the 12th day of ,
February last, to which I roceived the Peply, dated the 8
Docember 1883, also xeferred to in the said part of the said affidavis,

“(5) That in conscquunce of the threat by tho said Baboo
Gonosh Chundor Chunder in his lotter of 18th Soptomber 1883, .
of possible logal proceedings, and boeause tho matter having been
placed by tho plaintitf in tho hands ol a solicitor, I rogarded his
taking such action as likely to lead to logal procecdings, I
addressed my maid lotter to the said Major Hallott with o view
to furthor possible litigation, in order that all such information -

“right be submitted to the Solicitor of the Government of Indis,
for advice as is usual when I-have any reason for anticipating s
lawsuit, After, receipt of Major Hallott's said letter, I, on ths
4th of January 1884, forwarded all tho documents conmected
with the plaintiff's claim to my superior officor, the Controller of
Military Aceounts, that he might, in accordance with the practice
in all such cases, submit the same to the said Solicitor to Govern-
ment,

“(6) That I am informed and belicve the Controller didso
submit all such documents to the said Solicitor to CGlovernment.
with & letter, dated the 21st January 1884,

“(7) That on the 4th April 1884, the said Gonesh (hunder
Chunder issucd the usual notice of plaintiffs intontion to me
Gtovernment, and in July the plaint herein was filed.”

Mr, Hill for the plaintiff,
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The defendant objects to produce these letters, on the ground 1888
of privilege, but they are not within the rule. Tn Southwark Brero Doss
Water Co. v. Quick (1), Lord Justice Colton, citing Cockburn, D:,“

QJ., in Friend v. London, Chatham and’ Dover Railway Com- %*;O%ﬁiﬂg
pamy (%), lays it down that a document to be privileged mush o Ixpra
have come into existence for the purpose of being communicated ™ Covxort,
to the solicitor with the object of obtaining his advice, That

is clearly not the case made on this affidavit. See also Wheeler v.

Le Marchant (8) ; Anderson v. Bank of British Oolumbia (4).

The Advocate-Qeneral (Mr. Q. . Paul) for the defendant
contended that the letters were peivileged—Souihwark Water
Co. v. Quick (1),

Preor, J—~I think the question in issue in this matber is more
ag to what is to be gathered from a fair construction of the words
in the affidavit of Major Thomas, than any question of law at
igsue between the parties.

_The case of Southwark, &o. Water Co. v. Qmok (1) is relied on
by the Advocate-General for the defendant, and also by Mr. Hill
for the plaintiff. '

I construe the affidavit.thus; the letters of which production
is sought were, & lotter by Major Thomas fo Major Hallett, and
Major Hallett’s reply to it ; the first being a letter written for the”
purpose of giving Major Hallett jnformation with a view to
possible futurs litigation, It does not appear that it, or the reply
to it, was written for the purpase of being communicated to any
solicitor. ‘It is consistent with the terms of the affidavit, that
both letters were written without such a purpose; but that .they
wers of. such o nature that they might, in the event of litigation,
be communicated to solicitor. This does not show ‘enough to
entitle the documents to protection. It is for the party daiming
the pnvﬂege to show thab the documents were prepared for the
use of his solicitor ; that they came into existence for the purpase
of being communicated to the solicitor with the object of obtaining
his advice, ‘or ‘of ehabling him to prosecute or defend an action,
a8 Qotion, JT., ‘st page 829, or ‘as Brett, LJ, ab p. 820, in

(1) L.R,3Q.B.D,815328) (3) L B,17Ch.D,6%.
(2) L. R.,2Ex D, (4) L.R.,2 0k D, 844,
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1385  the caso of the Soutlhwark and Vaualall Water Co, v, Quick, S&y;
Breno Doss (modifying the words of Mellish, LJ.,in Anderson v. Bapj
Dsx  British Columbia),  motely for the purpose of boing laig Defory -
BszorsTARY the solicitor for his advico or considoration.”
,?(ﬂﬁf;?,fﬁ I think tho affidavit does not show that these latter ey
In QOUNGIL. written for tho purposo—which I think means substantial),
“ merely” for tho pur poso—-of boing communicated to the selicitor,
It does not say that Major Thomag' lottor was addressod to Mejor
Hallett in ordor that'it mlgh‘r, bo submitted to the solicitor of the
Government ; but that “all such information”-—an ambiguony
phrase as it is hore used—showid bo submitéed to him,
Nor would it, I think, bo onough to protoct these lettew, if
thoy were written with o view to possiblo fabure litigation, and
with the intention thab, in that caso, they should bo laid befors g
golicitor. _‘
I think tho plaintiff is entitled to tho discovory sought with
regard to the lotters mentioned in paras. 4 and & of Mgjar
Thomas' affidavit.

APPELLATE CIVIL,

) DBefore My Justice Field and My Justice O'Kinealy.

1885  SATISEH CHUNDER RAI CHOWDHURI AND ANOTHER (J uneumﬂm-nmnmoas]
May 22, v, THOMAS Axp avornen (DEORER-IQLDERS).® -
Sule in emecution of decrea—Setting aside sale—Irregularily and Wury-a-.

Qivil Procedure Code, Act XIV of 1882, ». 811, ‘

Where an application is mado to sot aside a salo in excoution of & deorse

on tho ground of irregularity, it is not to Lo presumed from the proved

existence of irregularily and injury that the latter voourred by reason Of the

former, in the absence of ovidonao to show that tho Injury is the resuli of
the irregularity.

Maonaghten v. Mahabir Pershad Singh (1), ond Lale Mobarwh Lal v,
Secvetary of Siate for India in Oouneil (), disoussod,

THIS wos an application under s 811 of the Code of Ofvil,
Procedure to set aside a sale in execution of decree on the ground,
¢ Appeal from Ordoer No. 7 of 1885, againat tha ordor of Baboo Parbail

Coomar Mitter, First Subordinate Judgo of Mymonsingh, dated the 17th of
Septembor, 1884.

(1) LL.R.9 Odlo, 656 ; L. R. 10 £, A, 25,
2) L L. R, 11 Oale,, 200,




