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lands, so as to get the personal decree, which alone the Munsif
could give him. But it appears to us that the facis as to
plaintif’s conduct in the former suit cannot bear that construc-
tion. So far from relinquishing that part of his claim relating
to the land he sued for enforcement of the mortgage by sale of.
the mortgaged lands, and persisted in his claim until the hearing
when it was disallowed, He had a right to sue the mortgagor for
the mortgage debt in the Court within whose jurisdiction the
mortgagor resided, and the fact that he erroneously claimed in
that suit velief against the lands which that Court had no ]uuschc- .
tiondo give him does not, in our opinion, bring him within the bar
of section 43 of the Code.

We must reverse the decrees of the Lower Courts and remand
the suit to the Court of first instance for disposal on the issues
‘which have not been tried. Respondent must pay appellant’s
costs of thissecond appeal and the Lower Appellate Court. Costs
in the Court of first instance to be dealt with in the revised decree.

APPELLATE CIVIL.
Before My, Justice Muttisami Ayyar and My, Justice Wilkinson.

TIRUGNANA SAMBAN'DHA PANDARA SANNADHI axp
oTEERS (DEFENDANTS Nos, 1, 3 avp 5—7), APPELLANTS,

.

NALLATAMBI sxp ormErs (Bramwrirrs Nos. 1, 2, 4 AND 5),
REsroNDENTS.*

Transfer of Property dei—det IT of 1582, ss. 60, 62 (a)—HMortgage with possession
~ Time for vedemption of mortgage— Provision Jor discharge of debt out of income.

In 1885 the plaintiffs mortgaged certain land to the defendants, and placed them
in possession under a mortgage-deed, which provided that the profits of the land
should be taken towards the discharge of the morfgage- debt, and that when it was
so discharged, possession should be surrendered. to the mortgagor. In a suit in
which the plaintiffs asked for an account and for a decree for redemption on pay-
ment by them of the balance that might he fonnd due on the mortgage it appeared

on aceounts being taken of the proceeds of the land, that the prineipal and inferest
hed nok been discharged thereby :

* Beeond Appeals Nos. 1481 to 1483 of 1801,
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Held, that the right to redesm had not acerued fo the plaintiffs, and that the
suit should be dismissed.

SecoNp APPEAL against the decree of S. Gopalachariar, Subordi-
nate Judge of Madura (East) in appeal suits Nos, 468, 207 and
446 of 1890, modifying the decree of T. Badasiva Ayyar, District
Munsif of Madura, in original suit No. 490 of 1887,

Suit to redeem a mortgage, dated 5th May 1885, executed by
the plaintiffs in favor of a temple committee, of which defendants
were members, to secure & sum of Rs. 356-5-5. The provisions
of the mortgage relating to the discharge of the debt were as
follows =~ '

“ Assthig sum of Rupees three hundred and fifty-six, annas five
“and pies five are, under particulars mentioned above, received
“ fromi the temple as loan, with a mind to pay up the said sum,
% and interest therefor at 6 per cent. per mensem from this day,
“the sald two villages are left under the management of the
“temple. Collect money, &o.; pay out of funds of the said
“ village the amount which may be spent therefor, the Govern-
“ ment poruppus and road cess of the said villages and obtain
“receipt, - Dedueting this sum if there were a sum of remainder,
“pay to us in esch month at Rs. 57-1-0 for salaries of our-
“selves and others of the establishment and for establishment
“ appointed by us for the remaining - pangu and obtain receipt.
« Moreover, for the remaining sum, settle account of receipts,
“ &o., and disbursements with us. Thereupon give credit towards
““the sum of debt abovenamed due from us to the said temple
“ and interest therefor. Affer discharging the said debt in full,
« deliver the said villages in our possession, pay to us if there were
“any sum remaining, and obtain receipt. 'We have executed this
“with our consent, agreeing that we shall make good as mentioned
“ above from the funds of the said village all expenses whmh may
“ b incurred in respect of the said villages.”

The plaintiffs asked that an account be taken of the net
income derived from the mcn,t gage premises and that it be ascer-
tained what sum, if any, remain payable by them to the mort-
gagees, and for a decree for redemption on payment of such sum.
The District Munsif took the account for which the plaintiffs
asked, whereby it appeared that the sum of Rs. 676-9-4, inclusive
of the principal, was then due on the mortgage, and he made s
declaration accordingly, in obher respects he dismissed the suit on
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Tizvexaxa the view that the mortgage could be redeemed by the usufruct
SutmaNoit of the land only, and that the mortgagees were entitled to retain
Saxxabii - possession until the mortgage debt had been discharged in that
NATLATAMEL INANTNET.

On appenl the Subordinate Judge held that the plaintiffs were
entitled to redeem on payment by them of the amount due upon
the mortgage, and he passed a decree accordingly.

Defendants preferred this second appeal.

Sundura Ayyor for appellants. 7

EBhashyam Ayyangar and Krishnasami Ayyar for respondents.

Junement.—It is urged that upon the finding that the mont-
gage debt was not wholly satisfied - from” rents and profits, the
suit should have been dismissed on the ground that no right
of redemption had acerued at the date of the suit, and tHat no
decree for redemption cught to have been made. In support
of this contention, reliance is placed on section 62, clause (a)
of Act IV of 1882. That clause is in these terms:—‘“where the
“ mortgagee i authorized to pay himself.the mortgage-money
“ from the rents and profits of the property, the mortgagor has a
“ right to recover possession of the property when such money is
“ paid.” 'Thereal question is whether the words *“ whenthe money
“is paid,” mean when the money is paid from rents and profits,
or include o payment by the mortgagor. The cqntext lends
weight to the contention that the payment is contemplated to
be made in the mode indicated by the contract; clause (b) also
supports this contention. It premises a case in which the mort-
gagee ig authorized to pay himself from rents and profits the
interest of the prineipal money and provides for redemption when
the term, if any, prescribed for payment of the mortgage-
money has expired and the mortgagor pays or tenders to the mort-
gagee the principal money or deposits it in Court. Again section
60 declares that the mortgagor is entitled to redeem, after the
principal money has become payable under the contract of mort-
‘gage. Thase provisions of the law point fo the conclusion that
the right of redemption accrues, when, according to the contract
of the parties, the mortgage-money has become payable, and is
paid or tendered, or when it is satisfied from rents and profits,
when such is the mode of payment indicated by the contract.
Prior to the date when Act IV of 1882 came into force, it
woas held in seversl cases in this Presidency that when a day
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is fixed for the payment of the debt by a contract of mort-
gage, aAd nothing more appears, the presumption is that the
day is fixed for the convenience of tlte debtor, and that the
mortgager may pay the debt at an earlier date, see Dorappa v.
Mallikarjuswin(l), Keshnre vo Keshara(2), and Bashook dmeen
Suzzada v, Warcmn Beddy(3)., Oun the other hand, it was held by
the Bombay High Court in Fadju v. Vedju(4), and in the
cases cited therein, that the general principle as to redemption
and foreclosure is that in the absence of any stipulaﬁon, express
or implied to ‘the contrary, the right to redeem and the right
to ‘foreclose are co-extensive, and that where there is a stipulation
o pay a mortgage debt in ten years, the mortgagor could not
redeem at an earlier date. The English Law on the subject is
explained in Fisher on Mortgages, vol. IT, 8rd Edition, page 729.
The observations of the Privy Council in Praanath Roy Chowdry
v. Rookea Begum(5) are to the same effect. In Brown v. Cole(B)
it was laid down that a person could not redeem before the time
appointed in the mortgage-deed, although he tenders to the mort-
gagee both the principal and interest due up to that time.
Having regard to section 60 and section 62 of the Transfer
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of Property Act, the Legislature appears te have adopted the |

principle that in the absence of a stipulation to the contrdry,
the presumption is that the right to redeem and the right to

foreclgse arise at'the same time, and that when & date is fixed -

for payment of the mortgage debt and the mortgagee cannot
foreclose earlier, the mortgagor also camnot redeem before the
appointed time. ]
Looking to the terms of the instrument of mortgage in the
case before us, they provide for the mortgagee paying himself
the debt from the rents and profits of the estate and for the
surrender of possession when the debt is so paid off. The event
on which the obligation to surrvender is made by the parties to
depend, iz the realization of the principal money and interest
by the mortgagees themselves from the rents and profits of the
mortgaged property and the possession by the mortgagees until
that event occurs is of the essence of the transaction. The
transaction then is a viewm vadium in which no time is fixed for

(1) 3 M.H.O.R., 363, (@) LL.R., 2 Mad., 45. (3) 8 M.H.O.R,, 3L
(4¢) LL.R., 5 Bom., 22,  (5) 7 M.L.A,, 823, (6) 14 Bim,, 427,
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redemption, but the party is left to pay himself the sum for
which the estate is pledged out of the rents and profits’ of the
estate. The result is that npon the facts found no right to eject
or redeem had accrued at the date of the suit.

The decreds of the Subordinate Judge must be reversed and
that of the Distriet Munsif restorect.. The respondents will pay
appellants’ cost in this and the Lower Appellate Court.

PRIVY COUNCIL.

RAMALINGAM PILLAI (PrarNties),
.

VYTHILINGAM PILLAT (DEFENDANT).
[On appeal from the High Court at Madras. ]

Law applicable to religious institutions—Succession to the qffice of dharmakarta—
Aet XX of 1863~ Religions endowments—Oustom and usage.

On a question of the right of saccession to the office of dharmakarta of a
devasthanam or temple at Rameswaram in Madura, and in such cases the only law
applicatle is the custom and practice, which are.to be proved by evidence.

Boththe Conrts helow found that, according to the estallished usage, the succes-
sion was provided for by eath suceessive dharmakarta initiating a pandaram; and,
whilst in office, appointing him a3 his successor. It followed that the 'Lppomtment
of a dharmakarta by one who had already ceased to hold ths office (having heen
removed under Act XX of 1863, 8. 14) was not in accordance with usage, and was
therefore invalid.

The person whom the displaced dhatmakarta had attempted to appoint was head
of the matt from which preceding dhurmalkartas, as it appeared, had been taken.
Besides the above cause of invalidity in the appointment in question, the evi-
dence supported the finding that the displaced dharmakarta made his attempt to
appoint the head of the mutt to succeed him in office in furtherance of his own
intorests, and did not dond fide exercise his powers, if any, This finding invali-
dated the whole appuintment and applied to the headship of the mutt as well as to
the office of dhatmakarta. '

Arrear from a deoree (8th November 1888), affirming a decreé
(10th September 1886) of the Subordinate Judge of Bast Madura.

This appeal arose cut of a suit brought by the appellant
against two deftndants to obtain a declaration that he was the

* FPresent: Loxd Hommouss, Lord Mormie and Sir Riomanp Covom,



