
VOL. X V I.] MADEAS SEEIES. 481

A P P E L L A T E  C IV IL .

Before Sir Arthur J. H . OoUins, Kt., Chi^ Jmiice, and 
Mr. Justice Handley.

NARASINQ-A E A U  (P laintiff), Appellant, , ig92.
Oototer 

■ 20, 36.

V E N K A TA N A E A Y A N A  and othbbs (D efendaiItb),
EEgP019)ENTa.* •

Oivil Prooedure Code—Act X I V  o f  1882, s>. 13 and 43— Êes judicata—Suit by mort
gage for  personal femedy %» one Court—Subsequent suit against mortgaged property 
in another Court—latter suit not within jurisdiction o f former Com-t— Transfer o f  
Property Act, s. 99.

A tond, vhereby oertain immovable property was hypothecated as seourity for 
a debt, 'waft exebjited at the place of residence of the obligor, which was within 
the jurisdiotion of a .Coivt other than that within the ^nriBdiction of which the 
property hypothecated was. situate. The obligee broughtja suit in the former Court 
to recover the principal and interest due on the bond against the obligor personally, 
on the covenant to pay contained in the bond, and prayed also for sale of the 
property hypothecated. That Court dismissed that suit so far as it related to 
the property, and also «o far as the claita for principal was 6onoemed, but awarded 
the plaintiff the interest claimed against the defendant personally. Subsec^uently 
tlje obligee brought a suit in the Court within the jurisdiction of which the ^ o -  
perty w ^ situate for recovery of the principal money due on the bond by sale of 
the hypothecated property :

Held, that the latter suit was not barred by reason of the tormer suit, either under 
section 13 or under section 43, Oivil Procedure Code.

S econd a p p e a l  against the decree of «T. Kelsall, District Judge of 
Vizagapatam, in appeal stiit No. 40 of 1889, confirming the decree 
of K. Eamalinga Sastri, Principal District Munsif of Vizagapatam, 
in original suit No. 109 of 1888.

The facts of the case appear sufficiently for the purposes of the 
report from the following judgment of the High Court.

Mr. Michell for appellant.
None of the lands comprised in the mortgage are situate 

within the jurisdiction of the Court of the District Munsif of Yizia- 
nagram, in which the former suit No. 116 of 1884 was brought, 
and therefore that Court was not a Court of jurisdiction' competent

* Second Appeal No. 1584 of 1889.
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to “  try tlie present sTiit, •̂ dthin the meaning of section 13, Civil 
Procediire'Code, at all events so far as the present suit Is a suit 
to enforce tiie mortgage against the mortgaged property (compare 
Misir EaghobardialY. Sheo Saksh ' Smgli(l). Nor is tliS present 
suit barred under section 43, Civil Procedure Code. It was 
impossible for the plaintifi to obtain .relief by way of enforcing 
his security in the former suit, because the Yizianagram Court 
had n« jurisdiction to grant such relief, and he was therefore not 
bound to include in that suit a claim for such relief along with his 
claim for relief against the defendant personally. It is true that 
he did, as a -matter of fact, ask fqr a decree against the property as 
well as against the defendant personally in that former suit; but 
the fact that ho so prayed for relief which the Court had no juris
diction to grant- cannot bar him from afterwards suing for such 
relief in a competent Court. Nor would it have been possible 
for bi-m to - have included both claims, that for relief against the 
property and that for relief against the, person, b y  bringing his 
suit in the Vizagapatam District Munsif’s Court, because," though 
that Com't had jurisdiction in respect of the claim against the land, 
it had* no jurisdiction in respect of the claim against the defendant 
personally, inasmuch as the defendant resided in Yizianagram and 
the mortgage- was executed there. Therefore- this is a much 
stwnger case than the cases where it has been held that a person 
who could, by, obtaining the leave of the Court, have brought a 
single suit in one Court in respect of lands situate in the jurisdic- ■ 
tion of different Courts, but instead of doing so has brought a suit 
only in respect of the land situate in the jurisdiction of the Court 
in which such suit was brought, is not barred from afterwards 
suing in respect of the lands situate in the j urisdiction of anotlier 
Court or other Courts— Ban v. Rama Hau{2), Patiaravy 
Mudali V , Audimula Madali{S), Bimgsee Singh v, 8oodist Lall(i), 
But, further, the mortgagee (plaintiffj is exempted from the opera
tion of section 43 of the Code by section 69 of the Transfer of 
Property Act, and entitled to obtain a money decree against tjie 
mortgagor on his personal liability, and afterwards to aue for 
a decree against the mortgaged property. Section 99 of the 
Transfer of Property Act does apply to this case, because, although

(I) 9 Gal., 441.
(3) 6M .H .0.B ., 419.

(2) 3 M.H.O'.R., BIB.
(4j 7 Oal., 739*



the mortgage was executed in 1879, tlie decree in the former suit Nahjlsikga.
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V.(original*Bmt No. ItB of 1884) was subsequent in date to the date 
of the coming into foroe of that Act, and the question whether 
section 99 of tliat Act applies or not depends not on the date 
of the mortgage, but the date of the decree in the former suit 
[Kmeri v. Ananthmjya(l)),

The A dmcate- Genera I (Hon. Mr. Sprjng Branson) for respondent,
Kmeri v. Anmiilmyija{V) is distinguishable from the present 

case. In that ease tlje .holder of a decree for arrears of interest 
due on a mortgage executed before the passing of the Transfer of 
Propelrty, Act applied to have the mortgaged property attached 
and sold in satisfaction of the decree -which was obtained after the 
passing of that Act, The High Court held that the mode of 
enforcing the decree was a matter of procedure, and that that 
procedure was governed h j  the Transfer of Property Act. There
fore section 99 of that Act excluded the operation of section 43 of 
the Code of Civil Procedure. In the present ease the plaintiff sues 
on the cause of action, and to obtain the relief which formed 
the foundation of and the object sought in suit No. 116 of 1884, 
He does not seek to enforce the decree for interest which he ob
tained. . Therefore section-99 of the Transfer of Property Act does 
not apply, and the operation of section .43 of the Code of Civil 
Procedure is not excluded. With regard to section 4‘S the test 
is that* laid down in Mbonshee Buzloor Buheem v. Shumsoonnism 
Begum{2) ,

The District Munsif had no jurisdiction in suit No. 116 of 
1884 over the mortgaged property. It was open to the plaintiff 
to withdraw that suit with the leave of the Court, or for-the 
Court to ̂ dismiss the suit as framed .on the ground of want of 
jurisdiction. In either.ease plaintiff could have filed his suit on 
the mortgage in a Court competent to try it. He elected to 
abandon his right as a mortgagee in order to obtain the decree 
for money which the Court could give him. Section 43 of the 

«Gifil Procedure Code precludes a suit based on the abandoned 
right— Gimani v. Ram Padarath Lal(3)y TJkha v. BagaiA).

If the Court had power to give the plaintiff a decree for prin
cipal and interest, and gave him a decree for interest alone, the

(1) I.L.E., 10 Mad., 129. (*) 11 §51, «0B.
(3) I.L.E., 2 All.,1858. W  I.L.E., 1 Bom., 182.
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N aiusinga plaintiff Lliould haye appealed if lie was dissatisfied vriih tlie 
decree. He cannofc now seek to rectify the'mistake, if "it was a 

Te>-kata- mistake, "by filing another suit on the mortgage. The decree for 
interest alone appears to have been agreed to by the plaintiff’ s 
yakil, who apparently abandoned the other claims made in the 
plaint in that suit. Section 43 of the Code of Civil Procedure 
was,intended to prevent multiplicity of suits that is to prevent 
the T&y course which the plaintiff has chosen to take.

I f the question of hardship were open to discussion, it might 
fairly be urged for the second defendant that it would be unfair 
to deprive him of the benefits of a purchase made possibly on the 
strength of the plaintiii’s abandonment of his rights as mortgagee 
in Buit No. 116 of 1884.

Mr. MtcheMf in reply.
,If in execution of his decree in original suit No. 116 of 1884, 

the plaintiff had attempted to bring the mortgaged property to 
sale, he could have been met with the objection under section 99, 
Transfer of Property Act, that he could only do so by instituting 
such a suit as the present suit, and that he was entitled to do so, 
notwithstanding section 43, Civil Procedure Code.

I f the plaintiff had withdrawn his suit in the Vizianagram 
District Munsif’s Court in order to bring a suit in the Vizaga- 
patam Oburt, he would not have been able to sue on his personal 
remedy in the latter Court, which had no jurisdiction in .respect 
of that remedy ; while, on the other hand, the former Court had 
no jurisdiction in respect of his remedy against the property. He 
was not bound to give up his personal remedy.

Whether the plaintiff could have appealed or not against the 
decree in the Vizianagram Muneif’s Court, is a question which ia 
not, it is submitted, material in the present suit, for such appeal 
eould only have been in respect of the personal claim, which alone 
was open to him in the suit in that Court, but the present claim is 
against the property only.

The cases cited on behal of the respondent do not apply, 
because they were not cases in which the Court which decided 
the former of the two suits^had not jurisdiction to try the subse
quent suit.

J u d g m en t .—In 1879 first defendant hypothecated to plaintiff 
th© lands in question in this suit by registered deed (exhibit A) 
for E*. 1,000. In default of payment within foui years the deed
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provides that plaintiff “ shall take possession and enjoy tlie lands, NAaAsisGA 
“ this very bond being taken as a sale deed/' The deed contains 
a direct covenant by first defendant for pajment of the mortgage Yenkata- 
debt, principal and interest. Plaintiff sued first defendant in 
original suit No. 116 of 1884 in the Yizianagram Munsif’s Court 
for recovery of the mortgage debt from first defendant personally 
and by means of the mortgage property. It is admitted that 
none of thej mortgaged lands are within the territorial j urisdic- 
tion of the "Vizianagrana Munsif. As agaiost the land, therefore, 
plaintiff could have obtained no relief in that suit, and the 
District Mnnsif accordingly dismissed his suit so far as it related 
to the lands mortgaged. He also dismissed the suit for the 
principal of the mortgage debt, apparently on the ground that the 
mortgage was one by conditional sale and therefore no suit would 
be for the mortgage debt, but he gave plaintiff a personal decree 
for the interest due on the ground that the bond expressly pro
vided for it. He appears to have overlooked the fact that the 
bond contained an express covenant for payment of principal as 
well as interest.

In the present suit plaintiff prays in the alternative for posses
sion of the mortgaged lands or for recovery of the principal of 
the mortgage debt (Es. 1,000) by sale of the mortgaged property.
Second defendant is in possession of part of the mortgaged pro
perty under an alienation by. fii'st defendant. Defendants 3 and
4 are in possession of other parts of the lands claimed. Third 
defendant sets up a title to the lands in his possession as belong
ing to his Karnam’s mirasi. Fourth defendant disclaims all interest 
in the plaint lands and asks for costs. , Both the Lower Courts 
agree in dismissing the suit on the preliminary ground that it is 
barred by sections 13 and 43 of the Civil Procedure Code. Plaintiff 
appeals.

In our.opinion the Lower Courts are in error in throwing out 
the suit on this preliminary ground. Clearly the matter is not 
res judicata within the meaning of section 13 of the Code, for 
the District Munsif^s Court of Yizianagram was not a Court of 
jurisdiction competent to try the suit so far as it relates to the 
mortgaged lands. Neither do we think does section 43 bar the 
present suit. It is pressed on us by the learned AdvQcate-Q-eneral 
for second defendant that plaintiff must be taken to have inten
tionally relinqxdshed that portion of his claim relating to the
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NiRAsrsGA. lands, so as to get the personal decree, ■wMch alone the Mmisif 
could give him. But it appears to us that the facts as to 

VuNKA-TA- plaintiff’s conduot in the former suit cannot hear that construc
tion. So far from relinquishing that part of his claim relating 
to the land he sued for enforcement of the mortgage b j  sale of 
the mortgaged lands, and persisted in his claim, until the hearing 
when it was disallowed. He had a right to sue the mortgagor for 
the cftortgage debt in the Court -within whose jurisdiction the 
mortgagor resided, and the fact that he erroneously clamed in 
that suit rehef against the lauds which that Court had no j-orisdic- 
tion-to give him does not, in our opinion, bring him within the bar 
of section 43 of the Code.

We must reverse the decrees of the Lower Courts and remand 
the suit to the Court of first instance for disposal on the issues 
which have not been tried. • Eespondent must pay appellant’s 
costs of this second appeal and the Lower Appellate Court. Costs 
in the Court of first instance to be dealt with in the revised decree.

A P P E L L A T E  C IV IL .

Mefore Mr, Juntice Mutthsami Aytjar and Jfr, Justice Wilkinson.

1S92. TIEU&NANA SAMBA^^BHA PANDARA SANNADHI 'and
SeptembSV OTHERS (DEFENDANTS NoS. 1, 3 AOTD 5— 7), APPELLANTS,

V.

NALLATAMBI and others (P la in tiffs  Nos. 1, 2, 4 and 5 ), 
Respondents. -̂

Tmufor of Property Aot—Act JT”o/1S82, m. 60, 62 [a)—Mortgage loith possession 
—Tims for redemption of imrtcjagc—Frovision for Amharge of deU out of income.

In 1885 the plaintiffs mortgaged certain land to the defendants, ana placed them 
in possession under a mottgage-deed, which provided that the profits of the land 
f̂ hould Le taken towards the disoharge of the mortgage-deht, and that when it ^as 
■so discharged, possession should, be surrendered to the mortgagor. In a suit in 
which the plaintiffs asked for an account and for a decree for redemption on pay
ment by them of tlae balance that might be found due on the mortgage it appeared 
on accounts being taken of the proceeds of the land, that the principal and interest 
bad not been disohatged thereby :

* Second Appeals Nos. 1481 to 1483 of 1891.


