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the operation of section 537—pomt to a deliberate intention on
the part of the legislature to throw upon the authority empowored
to grant the sanction, the duty of dosmnatmfr the offence for which
leave to prosecute is given, and this duty cannot be delegated.

On the ground that no legal sanction has been given we must
quash the commitment under section 215, Ciriminal Procedure
Code.

APPELLATE CIVIL.
Be/bvle Myr. Justice fl[uz‘tmwm’ Ayyar and-Mr. J ustice Parker.

SRINIVASA (Prainrirr), ABPELLANT,
%,
BRATHNASABAPATHI (DEFENDANT), RESPONDENT.®
M L

Distriet Munieipalities Aot (Mudras)—Aet IV of 1884, 5. 261-—Timitation--
- Contract det=-det IX of 1872, s. T4~—Penalty.

The eouncil of a municipality, under Madras Act 1V of 1884; entered into a eou-
tract for the lighting of the town whereby it was provided thut the deposit made Ly
the contractor should be forfeited on any default made by him in carryiug out the
terms of the contract. One holding a deeree against the contractor attuched ithe
amount of the deposit in the hands of ‘the wunieipal couneil, hut the couneil suhgo-
quenﬁy passed a resolution in July 1888 declaring that the amount of the deposit had
been forfeited. The decres-holder having purchased frow the contractor his right to -
the money in question néw sued in 1890 to recover it from the municipulity :

HelZ, (1) that the suib was not barred hy the rule of Hmitation in Madras Districd
Municipalities Act, 8. 261;

(2) that the provision for fozfemme in the contract was penal and unen~
forceable and conseguently that {he resolution of July 1888 was wltia virs.

Parimion whder Provincial Small Cause Courts Act, 8. 28, pray-
ing the High Court to revise the proceedings of T. Ramasami
Ayyangar, Subordinate Judge of Negap&tam in Small Causo suit
No. 914 of 1890.

In 1887 one Harithirthayyan entered into a contract-with the
Municipal Couneil at Negapatam for the lighting of that town,
and under the terms of the contract he depos;ited Re. 500 which
it was provided should be forfeited on any default made by him
in canymg out his contract. The contmctor fmled to perform hlS

# Civil Revision Potition No. 465 of 1891,
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contract ‘and the Municipal Couneil passed a resclation on 25th
July 1888 forfeiting the deposit. " The plaintiff was the holder of
& decree passed a,gainst' the contractor in execution of which the
above-mentioned sum was attached .on 15th Janusry 1888. On
the 18th of July the Municipal Couneil resolved that Rs. 424 only
were due to the contractor and should accordingly he remitted to
Court. This resolution having been cancelled by that of 25th
July above relerred to, the plaintiff purchased from the contractor
his right to the money in the hands of Municipal Couneil and
he now sued in 1890 to recover the amount. - The Subordinate
Judge held the suit was barred under the Madras Distriet Munici-
palities Act, s. 261, and hé aceordingly dismissed the suit.

The plaintiff preferred this petition.

Rama Rau for appellant.

Pattablirc.aa Ayyar for reﬁpondent

JunamexT.—We are of opinion that the Subordinate J udge 13
in error in holding that the suit is barred under section 261, Madras

23t IV of 1884 The cases contemplated in that section are suits -

for comipensation and for damages, and the principle is to allow
public bodies tm%e for tender of amends to the parties so as fo
avoid 11t1crat10n——see President of the Taluk Board, Sivcganga .
Narayanan(l) and cases quoted therein: also Chunder Sikhur
Bundopadhya v. Obhoy Churn Bagchi(2) and Jokarmal v. The
._Zl[umczpaht:/ of dhmednagar(8). Upon the second point we are
of opinion that the penalty prescribed by the muchalka of 22nd
Margh 1887 is one which cannot be enforced since the contract
renders the penalty altnéether irrespective of the importance of the
breach—see Soper v. Arnold(4) end Lachman Das v. Chater(5).
The contract does not fall within the exception to section 74 of
the Indian Contffact Act, since the bond was not given under the
prowisions of any law for the perfoxrmance of any publicduly or act
in which the public are interested: No doubt the public are in a
sense interested in the proper lighting of the municipal town, but
the contract is not one for which any special provision is madé in
the Mun-icipal Act and cannot be placed in & different category to
.a contract made with ahy private individual.

(1)1.LR., 16 Mad.,317.  (2) LLR, 6 Cal,8. - (3) LL.R., 6 Bom,, 680
(4) 37 Ch.D., 96, [see alsd 14 App. Case, p. 428]. (6) LL.R., 10 AlL, 29.
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The resolution of the Munieipal Council of-25th July 1888
was, therefore, ultra vives. We must set aside the decrée of the
Subordinate Judge and decree in plaintifi’s favor for Res. 424-2-5
with costs in both Courts.

APPELLATE CIVIL.

Before Mr.. Justice Mubtusami Ayyar and Mr. Justice Best.
SUBBARAYADU (PETmQNER), APPELLANT, '

v,
PEDDA SUBBARAZU (COUNTFjR-PETITIONERY, RESPONDENT. * -

Civil Procedure Code—Act ELF of 1882, ss. 811, 622--Application to set aside exeau-
tion sale—Remedy of one claiming odversely to the judgment-debtor— Revision

petition—Jurisdiotion.
One alleging himeelf to be the undivided brother and, as such, ‘rhenlegml ropx‘e

gontative of a deceased judgment-debtor applied to have set aside a salo of cortain’
property alleged by him to be joint family property, which had iaken place in
exeoution of the docres, He did not make the purchaser a party to such applioa-
tion. The Court of first instaive dismissed the application. §n appeal, the Appel-
late Comxt made the purchaser a party to the proceedings, and holding that there
was irregularity in conductmg the sale reversed the order of.the Court of hrﬂt

instance :

Held 1) that the - Appellatc Court was wrong in so holdmg _upen”ovidence
recorded by the Court of first instance when the purchaser’ was not a pmty fo the
proceedings ; . '

(2) that the proper remedy of the apphmmt was a mgulm suit and not
a proceeding under Civil Procedure Code, 311.

Avprar under Letters Patent, s. 15, against the order of Mk,
Justice PArKER mado on civil revision petition No” 199 of . 1890
By that petition the petitioner prayed the High Court to revise
the order of C. A. Bird, District Judge of Godavari, in aprpeal
suit No. 72 of 1889, reversing the order of R. Hanumanta Rau,
District Munsif of Tanuku, made on mlscellanems petition
No 1338 of 1888,

The petitioner, before the Dlstrwt Munmf, pmyed for the
cancellation of the sale of certain land which had faken place in
execution of a deciee passed against his undivided brother Subba-

* Letters Patent Appeal No, 88 of 1891,



