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1885 deposed to by eye-witnesses, the production of bones, alleged to be
" apu__ those of a man, and discovered to be those of a woman, and the
SHH;DAR numerous false charges which-are brought against innocent people,
E%fpfgqs-s ‘ I should require the strongest possible evidence as to the fact of
the murder if the dead body were not forthcoming ; that evidence

is, I think, wanting here.

If the evidence of Jasimuddin, his brother, and mother, as to
Ram Kristo’s dying declasation is put on one side, as I think it
ought to be, there ds ﬁ evidence to support the charges of
grievous hurt and robbery.

With regard to the charge ob stealing Ammuddin’s boat, I donot
think it can be sustained, as there is not only no evidence that the
prisoner intended to convert it to his owm use, and make it
permanently his own property, but the evidence is entirely the
other way.

The charge of the theft of the 19 hides from Raj Chunder
Rishi's verandah rests entirely upon the prisoner’s statement to
Mookerjee, which I have already said, I think, was inadmissible.

Thus, in my opinion, all the charges against the prisoner fail,
and he must be acquitted of them all and discharged from jail.

Appeal allowed.

APPELLATE CIVIL.

Before Sir Rickard Garth, Knight, Chief Justice, and Mr. Justice Ghose.
Jylasyg 526. RASHBEHARI MUKHERJI Axp axorHER (Praintirrs) », SAKHI
SUNDARI DASI (DEFeENDANT). ¥
Iimali mekal—Practics of separate leases by several co-sharerg— Suit
Jor enhancement by one out of @ number of co-sharers, when maintainable.

The mere fact of there being other co-sharers in an undivided mekal is
not sufficient to put the plaintiff out of Court in a suit for enhancement in
respect of a particular plot of land, and the proper issue in such a case
is, whether the defendant tenant has been holding under the plaintiff
separately or under a joint leage from the plaintiff antl his co-sharers in the
mehal.

# Appeal from Appellate Decree No. 2414 of 1883, against the decree of
J. G. Charles, Esq., Additional Judge of 24-Pergunnahs, dated the 18th of
June 1883, affirming the decree of Baboo Bepin Chunder Roy, Munsiff of
Diamond Harbour, dated the 30th of June 1882.
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Gunt Mahomed v, Moran (1) ; Jugendro Chunder Ghase v, Nobin Chunder

Ohotiopadhya (2), distinguished,
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RASHBEHARI

THIS was o suit for rent, ab an ehhanced rate, for Rs, 1,287, with M“‘mm‘“

interest and cesses in respect of a certain plot of land in an
undivided wmehal. The defendant, Sakhi Sundari Dasi, denied
having ever held under the plaintiffs, and further contended that
the suit must fail as there was another co-gharer in the mehal who
had not been made a party. A Imlmhg,t, which purported tohave
heen execut.ed by the defendant’s fa.th* rin favor of Government,
and a survey chitio were put in evidence by the plaintiff The
Munsiff was of opinion that, although it might appear from the
kabuliat that the plaintiffs were the full owners of the tenure held
by the defendant, the survey chdla went to show that the plaintiffs
had only a half shere in certain plots of land held by the
defendant, and dismissed the suit with this observation: “I
find the kabuliat to be frue and genuine, but consider that it
was simply for payment of rent separately, hnd that it did not
determine the original tenure, and split it into two, so that it
could be enhanced by the sharers separately (see L L. R,
4 Calc,, 96.)

On -appeal, the District Judge declined to interfers with the

decision of the lower Court,and relied on the following authe-.

rities: Qumi Mahomed v. Momn (1); Rani Saratsundart
Debt v. Watson (8); and J'ogemlro Chunder . Ghose v. Nobin
‘Chunder Chottopadhye (2).

Against that judgment the plaintiff appealed to the High Court.

Baboo Biprodas Mukerji and Baboo Pran Naik Pundit for
the wppe]la.nt.

Bahoo Jogendro Nath Bossfor the respondent. N

The judgment of the. Court (Ganrm, CJ., and GHosE, J.)
was delivered by

GarrE, C.J.—This was s suit to enhance the rent of a tenure.

One of the answers made by the defendant was, that the
tenure could not be enhanged, because the plaintiffs had only an
undivided share in it, and that another person, named Guru-

(1) L Ls B, 4 Calo.; 96. (® 1 L. B., 8 Calo,, 853.
(3) 2B.L, B, 159,
43

SAKHI
SARDARL
DAf,



646

1885

THE INDIAN LAW REPORTS. [VOL. XI.

pershad, was entitled as a co-sharer, so that the plaintiffs could

RasmeEHARI DOL, in & suit brought by them alone, without joining Guru-

MUKHERJI

Dasi,

pershad, enhance the rent of the tenure.

The only issue that appears to have been raised in the first
Court was (to use the language of the Munsiff), “are the plaintiffs
co-sharers, and can they enhance” ?

Both Courts have found this question in the affirmative ; and
upon that finding have dis%ssed the suit.

We have now heard thd case fully argued on appeal. It has
been contended by the appellants that there was no legal ground
for the conclusion at which theslower Courts have arrived; and,
having examined the evidence, we are led to believe that the
lower Courts’ judgment is founded upon som® misapprehension
both of law and fact,

In the first place it seems to have been assumed—and so far as
we can see erroneously, assumed—that the two Full Bench decisions
of this Court, Gunt Mahomed v. Moran and Soorja Proshad Mylse
v. Joynarain Hazra reported in I. L. R, 4 Calec,, 96, and the case
of Jogendro Chunder Ghose v. Nobin Chunder Chottopadhye in
I L. R, 8 Calc, 353, are applicable to the present case.

In these cases it was an established fact that the tenant
had originally held a tenure under several co-sharers at an
entire rent, and that afterwards an arrangement was made by
which the tenant paid a proportion of his rent severally to
each of the co-sharers. It was held that under these circum--
stances, although each co-sharer could enforce from the tenant
the payment of rent separately, he could neither sue for a
kabuliat for such rent nor bring a suit to enhance it, besause
such suits would be inconsistent with the continuance of the
original joint tenure.

Now let us see what the facts are in the present case.

Some fifty years ago, it appears that the defendant’s father took
from the Government a jote of some 5 bigahs of land. This land
formed part of an estate numbered 312, which was then in the
hands of the Government, and the defendant’s father gave the
Government a kabuliat for the land at a rent of 7 rupees.

The defendant at the trial denied this tabuliat, and said that
her father had never held under it; but the lower Courts have
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both found that the kabulint was genuine; and that her father 1888
did hold under it. RASHBEHARI

This kabuliat, so far as we cen see, is the earliest evidence of MUKI?EM!
the defendant’s father’s title to the property, and we find no B?r?«ﬁ%:
ground for assuming that at the time when the kabuliuf was  Dast
given the defendant’s father possessed any other estate or tenure
in the land.

That being so, it would follow, in-the a.bsence of evidence to
the contrary, that these 5 bighas of land which have apparently
been in the possession of the defenda,nt and her father ever since,
formed a separate holding, at first’ under the Government, and
afterwards under the person or persons to whom the Government
conveyed the estate of which the 5 bighas formed a part.

Then it also appears that the Government afterwards settled,
this estate, No. 812, with the plaintiffy' predecessors in title
and there would have been no reason to suppose that any third
person was interested in the defendant's tenure, but for a measure-
ment chitts, which was put in evidence by the plaintiffs, and
from which it would appear that another person, one Guru-
pershad, had in some way or other acquired an interest with
the plaintiffs in the estate.

From this chitia the lower Courts appear to have drawn the
inference, not only that at the présent time the defendant is
holding under the plaintiffs and Gurupershad jointly, but thed
at the time when the kabuliai was given, 50 years ago, the
defendant’s father was holding under some joint tenure, which
has continued to exist up to the present time, and upon thiy
assumption the lower Courts have held that the Full ‘Bench
cases, to which I have referred, are applicable here, and that
the plammﬁ‘s have no right to sue for an enhancement of the
defendant’s jummd.

Now we are unable to find any legal gronnd for the inference
which the lower Oourts have drawn, We can discover mo
evidence, nor any reason to suppose,that at the time when the
kabuliat was given there was any joint tenure in existence, under
"which the defendant’s father was holding ; and if, (as we.decided
in the Full Bench cases, before mentioned) the giving of a
separate kabulio? by a tenant to one landlord is inconsistent with
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148t tho continuanco of & joint tewancy by tho same tongnt ungy
Taenoenan: Several londlords, the facti of this seporate habuliug having begp .
MUKMERIE given to the Governiment wonld rather tond to show that ab the .

S%M““ timo the Goverument, and the Guvernment alone, were the owngyy

Dagr,  of the land ineludod in the kebuliat.

It no doubt appears that the defondant’s holding is larger noy
than 6 bighag; and it may he 1that cithor from the Government
or from the plaintifly’ prédecussors in tith, or by some othe
dealings with the property which have not yot come to light
Gurupershad or others may have obtuined o shoro in the lands
which the defordant now holils; but if this ix wo, it by no mesns
follows that the dofondant does not hold o share from thé
plaintiffs at o soparate rent, or that such “ront mey not e
enhonced in this suit.

Co<gharers in djmali propertics may, and often do, make
soparate loasos to the same or differont tonwnts of thoir undivided
sharos, and, ag ab present advised, wo can soo no valid Teoson "
why the ront of such holding should net bo enhancad. _

It is trne that in one cunse, to which we wore referre(l i
would scem that a learned Judge of this Court had exprossed sn
opinion that the cnhancemont clauses of the Rent Law did
not apply to separato lenses of wundivided propurtios; bub the
opinion which ho oxpressed .appears to havo boon somewha
extra-judicinl, and ot prosent wo sro uot awoaro of any autho.
rity which is opposed to enhanecinont in such cases.

Wo think, thercfore, that the case must bo remanded to the
Munsiff’s Court, to ascortain, it thoe first place, with due regard to
the obsorvatipns which wo have made, whether the defondant now
holds undor tho plaintiffy separatoly, or under o joint leaso from
the plaintiffs and others, In tho latter caso it might bo advisabls,
if there is no objeetion to that course, that the plaintiffs' co-
sharers should be made partios to this suit,

If there should appesr to be no objoction” to tho suit pro-
ceoding, tho Court will then have to deal with the question of
enhancement,

The costs in this and the other Courts will abide the rogult,
Suit remanded,



