


Ouni Mahomed v. Monm (1) 5 Jogendro Chunder Ghose v, JVoMn Ghunder 
Chottopadhja (2), .distinguished.

This waa a suit for rent, at an enhanced rate, for Rs. 1,287, with 
interest and cesses in respect of a certain plot of land in an 
undivided mehal. The defendant, Sakhi Sundari Dasi, denied 
having ever held under the plaintiffs, and further contended that 
the suit must Ml as there 'was another co-sharer in tho mehal who 
had not been made a party. A IcabuUyk, which purported to have 
been executed by the defendant’s fathf* in /avor of Government, 
and a survey chittci were put in evidence by the plaintiff; The 
Munsiff was of opinion that, although it might appear from the 
kabuliat that the plaintiffs were the full owners of the tenure held 
by the defendant, tlje survey ehittct went to show that the plaintiffs 
had only a half share in certain plots of land held by the 
defendant, and dismissed the suit with this observation: I
find the kabuliat to be true and genuine, but consider that it 
was simply for payment of rent separately, &nd that it did not 
determine the original tenure, and split it into two, so that it 
could be enhanced by the sharers separately (see I. L. R,, 
4 Calc., 96.)

On appeal, the District Judge declined to interfere with the 
decision of the lower Oourt,.and relied on the following anther-, 
rities: Ghmi Mahomed v. Moran (1); Eani Samtswndari 
Debi v. Watson (3); and Jogendra Ghwnder . Ghose v. Ndbinh 
'Chunder Chottopadhya (2).

Against that judgment the plaintiff appealed to the High Oourt
Baboo Biprodas Muketyi and Baboo Pran Nath Pundit for 

the sPppellant.
Baboo Jogendro Nath JSosefor the respondent.
The judgment of the. Oo.urfc (Garth, C J., and Ghose, J.) 

was delivered by
Garth, OJ.—This was a suit to enhance the rent of a tenure.
One of the answers made by the defendant was, that the 

tenure could not be enhanced, because the plaintiffs had only an 
undivided share in it, and that another person, named Guru-

(1) I. L.- B., 4 Oalo., 96. (2) I. L. B., 8 Calc., 853.
(3) 2 B. L, B., 159,
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1885 pershad, was entitled as a co-sharer, so that the plaintiffs could 
R a s h b e h a k i  not, in a suit brought by them alone, without joining Guru- 

M u k i i e k j i  p e r s }ia c ] ! enhance the rent of the tenure.
B c n d a e i  only issue that appears to have been raised in the first

Dasi, Oourt was (to use the language of the Munsiff), “ are the plaintiffs 
co-sharers, and can they enhance” ?

Both Courts have found this question in the affirmative; and 
upon that finding have dismissed the suit.

We have now heafd the case fully argued on appeal. It has 
been contended by the appellants that there was no legal ground 
for the conclusion at which the'iower Courts have arrived; and, 
having examined the evidence, we are led to believe that the 
lower Courts’ judgment is founded upon somft misapprehension 
both of law and fact.

In the first place it seems to have been assumed—and so far as 
we can see erroneously  ̂assumed—that the two Full Bench decisions 
of this Court, Guni Mahomed v. Moran and Soorja Proshad Myise 
v. Joynarain Hazra reported in I. L. R , 4> Calc., 96, and the case 
of Jogendro Ohunder Ghose v. JSfobin Chunder Chottopadhya in 
I. L. R , 8 Calc., 353, are applicable to the present case.

In these cases it was an established fact that the tenant 
had originally held a tenure under several co-sharers at an 
entire rent, and that afterwards an arrangement was made by 
which the tenant paid a proportion of his rent severally to 
each of the co-sharers. It was held that under these circum-' 
stances, althotigh each co-sharer could enforce from the tenant 
the payment of rent separately, he could neither sue for a 
leabuliat for such rent nor bring a suit to enhance it, because 
such suits would be inconsistent with the continuance of the 
original joint tenure.

Now let us see what the facts are in the present case.
Some fifty years ago, it appears that the defendant’s father took 

from the Government a jote of some 5 bigahs of land. This land 
formed part of an estate numbered 312, which was then in the 
hands of the Government, and the defendant’s father gave the 
Government a habuliat for the land at a rent of 7 rupees.

The defendant at the trial denied this habuliat, and said that 
her father had aever held under i t ; but the lower Courts have
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both found that the kabuliat was genuine j and that her father 1865
did hold under it. eashbehari

This kabuliat, so far as we can see, is the earliest evidence of Mx7K̂ EEirI 
the defendant’s father’s title to the property, and we find no g^ABi
ground for assuming that at the time when the kabuliat was Dabi.
given the defendant’s father possessed any other estate or tenure 
in the land.

That being so, it would follow, in4he absence of evidence to 
the contrary, that these 6 bighas of land which have apparently 
been in the possession of the defendant and her father ever since, 
formed a separate holding, at first under the Government, and 
afterwards under the person or persons to whom the Government 
conveyed the estate of which the 5 bighas formed a part.

Then it also appears that the Government afterwards settled, 
this estate, No, 312,. with the plaintiffs’ predecessors in title 
and there would have been no reason to suppose that any third 
person was interested in the defendant's tenure, but for a measure
ment chitta, which was put in evidence by the plaintiffs, and 
from which it would appear that another person, one Guru- 
pershad, had in some way or other acquired an interest with 
the plaintiffs in the estate.

From this chitta the lower Courts appear to have drawn the 
inference, not only that at the present time the defendant is 
holding under the plaintiffs and Gurupershad jointly, but that 
at the time when the kabuliat was given, 50 years ago, the 
defendant’s father was holding under some joint tenure, which 
has continued to exist up to the present time, and upon this 
assumption the lower Courts have held that the *Full Bench 
cases, to which I have referred, are applicable here, and that 
the plaintiff have no right to sue for an enhancement of the 
defendant's jwwmd.

Now we are unable to find any legal ground for the inference 
which the lower Courts have drawn. We can discover no 
evidence, nor any reason to suppose, that at the time when the 
kabuliat was given there was any joint tenure in existence, under 
which th<2 defendant’s father was holding; and if, (as we-decided 
in the Full Bench cases, before mentioned) the giving of a 
separate kabuliat by a tenant to one landlord is inconsistent with



188G tho continuance of a joint tenancy by tho same tenant unfe 
n a annum a tit several landlords, tho Ilwt of ilus wparato Jmbuliat having ken 
Mbkubuji given |,lxo Government would rather tond to show that at that ■

Btodabi ^ m0 ^10 ®ovonunon^ an^ ^l(! tlovornniout alone, wevc the trraets
Dabi, oJF tho land included in tho habullat.

It no doubt appeara that tho dufoudant’H holding is larger vm 
than 5 bighay; aud it may be that oithor from tho Government 
or from tho plaiuUllH yvMoxwHww in titlo, or by somo other 
dealings with tho property which havo not yot como to light, 
Guruporahad or others may lm\ro obtained a slnvro in tho lands 
which tho defendant now holds; but if  this in ho, it by no means 
follows that tho dofondant) does not hold a nharo from the 
plaintiffs at a Hoparato ront, or that such ’'rent may not he 
enhanced iu tliia suit.

Co-sharers in 'ijmali proper ties may, and often do, make 
separate loasos to tho, samo or different tenants of thoir undivided 
sliaros, and, as at present udvisod, wo can hoc no valid reason ■, 
why tho rout of such holding nhould not bo enhanced. -

It is truo that in ono ease, to which wo wore referred, it ’ 
would seem that a loomed Judge of this Court had expressed an 
opinion that tho enhancement clauses of tho Bunt Law did 
not apply to separate leases of uudividod properties j but the 
opinion which ho expressed-appears to havo boon somewhat , 
extra-judicial, aud at present wo avo not awaro of any atitho-; 
rity which is opposed to enhancement iu Much cases.

W o think, therefore, that tho caso must bo remanded to the. 
Munaiffs Court, to ascertain, iu tho first place, with duo regard to 
tho obsomtipna which wo havo mado, whothor tho defendant now 
holds undor tho plaintiffs separately, or under a joint leaso from 
tho plaintiffs and others. In tlio latter caso it might bo advisable, 
if  there is no objection to that course, that tho plaintiffs' eo-> 
sharers should bo mado parties to this suit.

I f  thero should appear to bo no objection" to tho suit pro* 
ceoding, tho Court will thon havo to deal with tho question of 
enhancement.

The costs in this and tho other Courts will abide the result
Suit remanded,
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