
Queen- Counsel were not instructed.
Empbbss , J u d g m e n t .—Section 31 of the' Court Fees Act must be read

K h a j a t j h o y . section 1 9 .  No process fee is leviable under section 1 9  o ^  

complaints made by Municipal officers and we do not think that 
the accused w.ere liable to refund  ̂ under section 3 1 ,  what was 
illegally levied from the complainants.

The orders, so far as they direct the accused to pay the process 
fees, are set aside.

424 THE INDIAN LAW REPORTS. [VOL. XYI.

APPELLATE GIVIL.

Before Mr. Justice Muftusami Ayijar and Mr. Justice Best.

1892. NAEAYANASAMI (P la in t i f f ) ,  A p p e llan t,
March. 25, 28..

Apiil 12. V,

NATESA ( D e f e n d a n t  No. 2 ), E e s p o n d e n t .*

Oinl Procedure Code—Act X IV  of 1882, ss. 206, Q22,—Ameniment of decree—  
Appeal—Revision—Review—Mxereise of jurisdietion.

The holder of a decree passed in a suit on a hypothecation bond, applied 
under Civil Procedure Code, s. 206, to have the decree amended hy bringing the 
desoription of the land contained therein into accordance with that contained in. 
the h3?pothecation "bond tod the Court made an order accordingly.. On a revision 
petition preferred, under Civil Procedure Code, s. 622, by the decree-holder ;

Held, lut on different reasoning by the two Jearned-' Judges ooristituting the" Court, 
that the High Court had no power to interfere on revision.

Petition  under Civil Procedure Code; s. 622, praying the" High 
Court to revise the order of N. R.’ Narasimiah, District Munsif 
of Tiruvalur, dated the 26th day of December 1889, made on 
miscellaneous petition No. 1509 of 1889.

Petition by a decree-holder for the amendment of' a deox'ee 
passed in a suit on a hypothecation .bond by bringing the desorip
tion of the hypothecated property contained in the decree into 
conformity with that contained in the hypothecation bond.

The District Munsif made an order ^  prayed and the defend
ant preferred this petition under Civil Procedure Code,, s. 622, 
which came on for disposal before P arketi, J., who delivered 
judgment as follows:—

♦ ’Jjettera Patent "Appeal No. 26 of 189X,



P a r k e r , J.— I .am of opinion that the District Munsif acted n'arataka- 
■without jurisdiction in disposing of the application under section 
206, Civil Procedure Code. The decree‘was in conformity with Natbsa 
the judgment, and on the plaintiff’s own . showing it was the 
judgment that was wrong, the schedule attached thereto heing at 
variance with the description of the property in the hypothecation 
deed. The proper course therefore was to apply for a review of 
judgment. It is objected that there is an appeal, and hence that 
section 622, Civil Procedure Code, does not apply. I  do not think 
there is an appeal from an order under section 206, but the effect 
of the order passed is really a decree on review.from which an 
appeal would lie.

I  set aside the order under section 206, Civil Procedure Code, 
as made without jurisdiction. Petitioner is entitled to his costs 
in this Court and in the Court below.

The decree-holder preferred an appeal from the judgment of 
P a r k e r , J., under Letters Patent, s. 15.

Farthasamdhi Ayyangar for appellant.
Bamacliandra Ayyar for respondent.
B est, J .—-This is an appeal against an Order of Mr. Justice 

Parker, which sets aside an order passed by the 'District Munsif 
of Tiruvalur amending a decree under section 206 of the Code 
of Civil Procedure.

It is urged on behalf of the appellant that the learned Judge 
acted without jurisdiction (1 ) because an order passed under sec
tion 206 of the Code is appealable, and, therefore, not open to 
revisidh under section 622, and (2 ) because, even if such an order 
is not appealable^ the Munsif had jurisdiction to amend the decree 
■under section 206 and ^he mere fact of his having acted illegally 
(assuming such to be the case) would not give this Court jurisdic
tion to interfere under section 622, atid it is contended finally 
that the Munsif’s order was correct, as he merely brought the 
decree into conformity with the judgment.

As to the first of these objections it is contended that,-though 
an order passed under Section 206 is not appealable â  an, order 
under section 588, the decree, as amended, is appealable. This 
^as.the opinion of Oldfield, J., in Butta v. Gtanga\X)-> but Mah- 
tooodj J,, was of different opinion in the same ease, and on appeal
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the Full Bencli concurred witli tlie latter, Snrta v, Ganga{l), and 
this view aippeai  ̂ to have teen adopted by tMs Court also. This 
first obj-eotion must, therefore, be disaIlo\Ved.

The nest objection, viz., that, as the District Munsif had 
jurisdiction, the mere fact of his having acted wrongly in the 
exercise of that jurisdiction (assuming such to have been the case) 
■was no ground for interference under section 622, must, I  think, 
be alloyed to be valid. It was held by their Lordships of the 
Privy Council in Rajnh Amir Hcmau KJw.n v, Sheo BaJish 8ingh{2) 
that, if a Court has jurisdiction tts decide a question and decide ,̂ 
it, the mere fact of the decision being wrong, is not sufficient 
to bring the case within the scope of section 622 as amended by 
Act X II  of 1879, and there can be no question as to the District 
Mimsif’s jurisdiction to entertain the application Under section 206 
and give a decision thereon.

But even on the merits of, the case, I am of opinion that the 
District Munsif’ s order was correct. The judgment' expressly, 
directs that the “ hypothecated property be brought to sale if 
the money decreed be not' paid within the time fixed for the 
payment. The error that was corrected by the order in question 
is thus described by the Munsif j “  In the document (the hypo- 
“  thecation bond) the properties are described as follows: There 
“ is a heading given with the words east, west, south, north, name 
“  of field and extent, and the particulars are entered in the appro- 
“  priate columns. In describing the lands in the plaint, this 
“  arrangement was not followed, but the boundaries., of each have 

been separately given, the words east, west, &c., being 'tidded 
“ after each boundary;”  and in so doing “ .what ought to be the 
“ eastern boundary is placed as the western borindary and vice- 
“ but the names and extents of the fields are correct.”  ■ It 
is thus seen that the alteration ordered was necessary to rectify a 
palpable error, without which correction the decree was unexe*' 
cmtable. The eiTor is in fact in the plaint, but it is so palpable 
that to disallow its correction would be simply to put an obstacle 
in the way of plaintiff’s executing his decree.

' The learned Judge is mistaken in supposing that “ it was. the : 
“ judgment that was wrong, the schedule attached thereto being 
“  variance with the description of the property in the liypothe-

(1) I.Ii.E., 7 All,, 875. (2) L.E., 11 LA.; 287.



“  cation deecl.”» There is' no selieclule attached to the judgment. Xabaya>a 
T he judgment merely directs that “  the hypothecated property”  he 
held liable for the debt and sold if necessary. Consequently, the "̂'atesa, 
suggestion that the plaintiff’s proper course was to apply for a 

■reyiew of judgment is open to the objection that there is in the 
judgment nothing that requires correction. Whereas the appli
cation to correct the decree so as to make it accord with the judg- 
nient is- literally within the wording of section 206, as it is the 
“  hypothecated property ”  which is by the judgment, expressly 
made liable for the debt, and in the peculiar circumstances of this 
ease the District Munsif was, I  am of opinion, justified in correct
ing the palpable ‘errors in the schedule attached to the decree by 
a i-eference to the hypothecation bond.

I  would, therefore, set aside the order of the learned Judge, 
and restore, that of the District Mimsif and direct respondent to 

■pay appellant’s costs both'of the petition under section 622 and of 
this appeal. ‘

M ij t t u s a m i  Ayyar, J.— I n  this case I  agree with Mr. Justice 
Parker that, on the true construction of the District Munsif’s 
judgment, there w.as no variance between it and the decree to 
justify the amendment of the latter under section 206 of the Code 
of Civil Procedure.

In construing a judgment as to the relief intended to be 
awarded, regard should, I  think, be always had to the relief 
claimed in the -plaint, as it is not compietent to a Court ̂ to award 
any relief not so claimed  ̂ and the proper construction of the 
words in the judgment “  the property, hypothecated ”  is the pro
perty described in the plaint as hypothecated! But the facts o f ' 
this ease are that owing to . a misdescription of boundaries in the 
plaint, the property described therein as hypothecated is not the 
property , described in the hypothecation deed or really hypothe
cated. The appropriate remedy available to the plaintiff seems 
to m e' to consist in an application for review for the correction 
of an obvious error in the judgment and the decree in conse
quence of an error in the plaint and not for amendment of a decree 
under section 206 when there is no real variance between it and 
the judgment. . . ■

I  concur, however, after some hesitation, in the order proposed 
>̂y my learned colleague for. two reasons. The District Munsif 

had inherent jurisdiction to amend the plaint and the deereej but
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JfAfiAYANA- lie erred in the exercise of that jurisdiction by proceeding under 
one Bection of the Code of Civil Procedure instead of auotlier. He 

Natbsa. therefore, assume a jurisdiction which he did not possess,
but irregularly ^proceeded under one section, whilst he ought to 
have acted under another  ̂and it is not, therefore, a proper case for 
interference under section. 622. ■ Ac^cording to the Eull Bench 
decision, the error of procedure must be such as to have led to the 
assumption of a jui’isdiction which did not exist in law, and not 
merely to an erroneous action in law in respect of a matter over 
which he had jurisdiction to interfere under the Oode of Civil 
Procedure.

Another reason is the observation of the ‘Privy* Council in 
Bissessur Loll Sahoo v. Maharajah Luokmessur Singh{ 1) to the effeci 
that in execution proceedings the Court will look at the substance 
of the transaction and will not be disposed to set aside an execu
tion upon mere technical grounds wlien they find that it ig 
substantially right. It seems to me that this principle may bt 
kept in view in the exercise of the discretionary power conferre'' 
upon the High Court by section 622, especially when th'e~o^dw 
revised corrected the plaint only so far as it confounded the 
boundaries of the hypothecated property and' placed the western 
boundary at the east and the, eastern boundary at the west and 
me versa and thereby rendered the decree which would otherwise 
be incapable, of execution capable of execution.

On 'these grounds, I  concur in the order proposed by my 
learned colleague.

(1) L.E., 6 LA., 233.
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