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for support of the family or relief from distress, which are specified
in the Mitakshara (ch. I, s. 1., s. 27) as gifts which a father has
power to make. T am notprepared tosay that the gift of Rs. 600
for a silver Vrishabhavahanam wasa gift for a religious purpose.
Itis evident from the form of the plaint and from exhibit B that
the Rs. 600 had been received by the testator in the year Yuva
on a promise to repay it in four months’ time, and that the bequest
was, 10 truth, made with the intention of repaying a barred debt.

The decrees of the Lower Courts must he reversed ind the
plaintiff’s suit dismissed with costs throughout.

Murrusamr Avyar, J.—I am also of the same opinion. The
averment in the plaint that the money sought to be recovered was
a debt due by defendant’s adoptive father has since been aban-
doned. The claim that it was a legacy to the temple is unten-
able. TFor the reasons and on the authorities mentioned by my
learned colleague, the defendant’s father had mno testamentary
power over family property common to himself and his adopted
son for any purpose. The contention that the legacy can be
treated as an executory gift made for religious uses is not
tenable, inasmuch as the defendant’s father had no testamentary
power at all either to give legacies or make gifts out of joint

property.

APPELLATE CIVIL.

Before Sir Arthwr J. H. Collins, It., Chief Justice, and
My, Justice Handley.

ABBU (PLAINTIFF), APPELLANT,
.
KUPPAMMAL (Drrenpavt), RESPONDENT.*

Hindu law—DBequest to a boy diveoted by the testator to le adopted by Lis widow—
Direction for the boy's maintepance—Rights of the logatee—No -udoption hawing
been made.

A Hindu made his will whereby he provided that his property should be enjoyed
by his widow, who should meintain certain persons, including the plaintiff, whom
ghe was thereby directed to take in adoption, and added: “* my aforesaid wife
% ghall enjoy ull my abovementioned properties in every way as long as she may be
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alive; and after her death the same ehall be taken possession of by the aforesaid
adopted son.” The testator died, not having taken the plaintiff in adoption, and
his widow did not adopt him. Tn a suit by the plaintiff for meintenance and for-
the declaration of his title under the will:

Held, that a1l the provisions of the will yelating to the plaintiff were intended
by the testator to come into effect only in the event the adoption being made, and
consequently that the plaintiff had no right to the family property or to mainte-
nanes in the family.

AppraL against the judgment of Wirkinsow, J., sitting on the
original side of the High Court in civil suit No. 327 of 1890.

Plaintifl sued for a declaration that he was entitled to certain
properties in reversion after the death of the defendant, who was
the widow of K. Narain Chetti deceased, and for a declaration
that certain alienations of property made by her were not binding
on him. He also sought a decree for maintenance.

- The plaintiff’s claim was founded upon a will left by the defen-
dant’s husband, of which the material portion was as follows :

“ As I think that my death is approaching, therefore all the
“ immovable and movable properties, consisting of ancestral and
“ gelf-acquired jewels, &o., of gold, silver and precious stones,
“ brass and wooden articles, houses, gardens and lands, &e., which.
“ are my own shall be enjoyed in every way by my wife Kuppam-
“ mal, otherwise called Theroomalaiammal, herself. Besides, my
“ aforesaid wife Kuppammal, otherwise called Theroomalaiam-
“ mal, shall support and maintain these three persons, namely,
“my mother Audiammal, my younger aunt Tulasiammal and
“my younger sister Choodiammal’s son Abbu Chetty, who is
“ahout 14 years old, so that they may not be in want of any
“thing. DBesides with regard to taking in adoption the child
“named Abbu Chetty, my above-named younger sister’s son,
“ whom I have been bringing up, his father is not in this place at
“ present, therefore my aforesaid wife shall, after his return, keep
“him by and take the aforesaid boy in adoption. Besides, my
“* aforesaid wife shall enjoy all my above-mentioned properties in
“every way as long as she may be alive, and after her death the.
‘“ same shall be taken possession of by the aforesaid adopted son
“ Abbu Chetty, with regard to the business of broker in pearls
““ and corals, which has been carried on in my family from gener-
“ ation to generation and which has been carried on by me also,
“’ & person in whom my wife may have confidence shall, until the-
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“ aforesaid child attains proper age, be with the aforesaid child
“ and conduct the aforesaid business in a respectable manner.”

It appeared that the plaintiff, Abbu Chetti, had not been taken
in adoption either by the testator or by the widow.

Balajee Rau for plaintiff,
Ananda Charlu for respondent.

WirkinsoN, J.—The question in this case is as to the correct
interpretation of a will. The plaintiff’s case is that under the
terms of the will he is entitled to maintenance and to succeed to
the property of the deceased on the death of the widow, and is
therefore, as presumptive heir, entitled to question the alienationg
made by the widow. On behalf of the defendant it is contended
that the plaintiff has no bcus stwnd/, that his adoption is made a
condition precedent to his title as heir, and that as he has not
been adopted, he cannot question the alienations made by the
defendant. '

The plaintiff relies upon Jhivani Bhai v. Jivw Bhai(1l) in which
it was held that if the language of the testator sufficiently indi-
cates the person who is to be the object of his bounty, the person
so indieated will net be prevented from taking, because the tes-
tator conceived him fo possess a charvacter which in point of law
cannot be sustained. DBut that case has been virtually overruled
by a decision of the Privy Council in the case of Fanindra Deb
Raikat v. Rajeswar Das(2). Their Lordships say: “ We feel no
“ difficulty about Rajeswar being sufficiently designated as the
““ object of the gift. They think that the question is whether the
“mention of him as an adopted son is merely deseriptive of the
“ person to take under the gift, or whether the assumed fact of his
“ adoption is not the reason and motive of the gift, and indeed a
“ gondition of it.” After distinguishing the case of Nidhoomons
Debya v. Seroda Pershad Mookerjee(3), their Lordships say:
“ Their Lordships are of opinion that it was Jogendra’s intention
“ to give his property to Rajeswar as his adopted son, capable of
“ inheriting by virtue of the adoption, and the rule that it is not
“ essential to the validity of a devise or bequest that all the par-
“ ticulars of the subject or object of the gift should he accurate,
“ is not applicable.”

(1) 2 M.IL.OR., 462.  (2) LLR., 11 Cal, 463.  (8) LR, 3 LA, 253.
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I think these remarks are pertinent in the present case. The
testator by his will devised all his property, movable and im-
movable, to his wife to be “enjoyed by her in every way.” He
then divected her to support and maintain Appu Chetty (the plain-
tift) and two others, and went on to intimate that he wished her
to take Appu Chetty in adoption, and after specifying that his
wife “shall enjoy all my properties in every way as long as she
“ may be alive,” directed that after her death it should “ be taken
“ posséssion of by the aforesaid adopted son Appu Chetty.” The
intention of the testator clearly was that Appu Chetty should, if
adopted, succeed to the property. He did not know at the time
he made the will whether Appu Chetty’s father, who was then
absent, would consent to give his son in adoption, and he evidently
did not intend that Appu Chetty should inherit all his property
if not adopted. The persona designute is not Appu Chetty, but
“{he adopted son Appn Chetty,” TUntil adoption, therefore,
pleintiff has no loeus standi under the will and cannot question
the alienations made by the widow.

Nor do I think that, according to the true construction of the
will, plaintiff has any right to be maintained by the defendant.
It is argued that the bequest to defendant is subject to the condi-
tion that she should maintain the plaintiff. I do not think so.
I the testator had intended to make the bequest to defendant
subject to the maintenance, he would have made provision for the
devolution of the.property in case his wife failed to carry out his
directions, The question is one of intention to be gathered from
the language of the will. The intention of the testator to be-
queath the whole of his property to his wife for her life is unques-
tionable. I look upon the clause as to maintenance as the mer
expression of a wish on the part of the testator that his wife
should maintain certain persons. He wished her to adopt Appu
Chetti, but can it be said that if Appu Chetty’s father vefused to
give his son in adoption, it was the intention of the testator that
defendant should continue to maintain Appu Chet’oy so long as
she lived ? I think not.

The plaintift is not entitled to maintain the sait, which, there-
fore, fails and is dismissed with costs,

Plaintiff preferred this appeal.

Balgjee Rau for appellant.

Ananda Charly and Varadayya for re3pondeh£.
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JUDGMENT.~—~In our opinion the learned Judge in the Court
below was right in holding that on the true construction of the
will of K. Naraina Chetty the gift of his estate to plaintiff on the
death of testator’s widow was contingent on his being adopted by
the widow, and that not having been so adopted, he cannot main-
tain this suit. The question in such eases is, as pointed out
by the Judicial Committee in Fawindre Deb Raikat v. Rajesuar
Das(1), one of intention, and reading the whole will we*have
no doubt that the gift to plaintiff was made in contemplation of
his adoption, and with the intention that he should take as the
adopted son, and was, therefore, conditional on his being adopted.
The arrangement made by the will is that after the return of
plaintiff’s natural father the widow shall take the boy in adop-
tion, then that the widow shall enjoy the estate during her life
and after her death ¢ the same shall be taken possession of by
the aforesaid adopted son.” The adoption is an integral part of
the arrangement, and, failing the adoption, the arrangement, so
far as regards the designated adopted son, falls through. The
case of Nidhoomoni Debya v. Saroda Pershad Mookerjee(2) is dis-
tinguishable from the present case. There the testator declared
that he had adopted the object of the gift, and it was held that
the omission by the widows to perform certain ceremonies which
might be essential to complete the validity of the adoption could
not operate to invalidate the gift. IHere there is a direction to
adopt and a gift to the boy to be adopted, and it appears to us
that the testator had no intention to give the estate to the boy
irrespective of the adoption to be made by the widow in aceord-
ance with the divection. It is argued for appellant that the
widow is put to her election and cannot take the estate for her
life unless she adopts plaintiff. That question is not in issue in
this suit. The only question here is whether plaintiff can sue as
reversioner under the will on the death of the widow. Even if
the argument as to election were well founded, it would not fol-
low that because the widow conld not take under the will, there-
fore plaintiff is entitled to maintain this suit. Whatever are the.
consequences of the widow’s not complying with the direction in
the will to adopt plaintiff, it is clear to our minds that plaintiff
has no right under the will unless and until he is adopted. Itis

(1) LLR., 11 Cal, 463. (2) L.R., 3 LA., 263.
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stated by respondent’s vakil that ome reason why plaintiff was
not sdopted was that his natural father would not give his con-
gent. Of this thers is no evidence before us, and we conceive
that we are not conoerned in this appeal with the reasons why the
adoption has not been made. The fact remains that it has not
been made, and that is a sufficient answer to plaintiff’s claim to
the estate under the will. Appellant’s vakil states that plaintiff
as sister’s son of testator is his nearest heir. This is denied on
the other side, and it is asserted that he is only the son of a dis-
tant female relative of testator. However this may be, and no
evidence upon the point has been taken, the question is irrelevant
in this suit. Plaintiff sues for a declaration of his title under the
will, and, for the reasons given above, we hold he has no title.

Lastly it is argued for appellant that at least he is emtitled
nnder the will to maintenance, as the direction to maintain him
does not refer to him as the adopted son. We think the arrange-
ment made by the will as to plaintiff must be taken as a whole,
and that the part relating to plaintiff’s maintenance, equally with
the other arrangements for his benefit, has reference to the adop-
tion, and was intended by the testator to come into effect only
in the event of the adoption being made. Not having heen
adopted, plaintiff has no more right to be maintained in the
family during the widow’s lifetime than he has to succeed to the
estate after her death.

We confirm the decree of the lower Cowrt and dismiss this
appeal with costs.




