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different questions. We must decline, at this stage, to allow the  Konwa
" question to be raised. Faxixaz
No good reason has been shown for interfering with the Earoxaxara
decision of the Lower Court, and we confirm it and dismiss the
appeal with costs.
Deofendants Nos. 1 to 4 putin a memorandum of objections
_ against the disallowance of their costs. They set up a deed of
agreement, to renew which was found to be a forgery, and the
Subordinate Judge was quite right in disallowing their costs. *
The memerandum of objections is dismissed with costs.

APPELLATE CIVIL.

Before My. Justice Muttusami Ayyar aad Mr. Justice Best.

RAMACHANDRA (Dzrewvast No. 1), Apprrrant, 1892,

September 2.
. —————

NARAYANASAMT anp avorser (Praintier’s REPRESENTATIVE
4D Derenvpant No. 2), RespoxprxTs.*

Irrigation channels— Power of Collector to vegulate water-supply.

In & snit between rajyats holding lands under Government, in which the
Collector of the district was joined as second defendant, it appeared that the first
defendant, in pursuance of an order of the Sub-Collector, mude on a petition pre-
forred by him, had opened a new irrigation chanmel, thereby materially diminishing
the sapply of water necessary for the cwitivation of the plaintif’s land and causing
damage to him. The Lower Court passed a decree for damages and issned an injunc-
tion directing that the channel be closed :

Held, thet the oxder of the Sub-Collector was in excess of his powers.

Szcoxp ArrEsl against the decree of T. Ramasami Ayyar, Subor-
dinate Judge of Kumbaconam, in appeal suit No. 331 of 1890,
confirming the decree of A. Kuppusami Ayyangar, Distriet
Munsif of Kumbaconam, in original suit No. 812 of 1886,

Suit for an injunction and damages. The plaintiff and de-
fendant No. 1 were raiyats holding land under Government. The
plaintiff alleged that he had suffered loss by reason of the act of
-flefendant No. 1 in making an irrigation channel and diverting
“of water from his land to that of defendant No. 1. It appeared
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that the channel had been made in pursuance of the order made
by the Sub-Collsctor of Kumbaconam on a petition of defendant
No. 1 and dated 30th September 1885. Defendant No. 2 was
the Collector of Tanjore.

The District Munsif passed a decree for damages, and also
issued an injunotion that defendant No. 1 |should close the new
channel. This decision was afirmed on appeal by the Subordi-
nate Judge, whose findings of fact appear sufficiently for the pur-
poses of this report from the following judgment.

Defendant No, 1 preferred this appeal.

Subramanye Ayyar for appellant.

Pattablirama Ayyar for respondent No. 1.

The Acting Government Pleader (Subramanya dyyar) for
respondent No. 2.

JupemENT.—The Subordinate Judge has found that the chan-
nel in dispute was newly dug; that appellant’s statement that
an old channel had existed is not proved; that the divertion of
water from the Pattatharam channel caused a material diminution
in the supply necessary for the cultivation of plaintifi’s lands, and
that actual damage was sustained in consequence in fasli 1295,
Upon these facts it is olear that the order of the Sub-Collect’
was in excess of the power possessed by him for the regulati..’
of the supply of water for irrigation purposes among raiyats hold-
ing lands under Government. As ohserved in Kvishna Ayyan v.
Venlatachelle Mudali(1), the Government has an undoubted
right to distribute the water of Government channels, but that
power does not include the power to disturb existing arrange-
ments to the prejudice of any tenant during the continuance of
the tenancy. This is also the view taken by the Bombay High
Court in The First Assistant Collector of Nasik v. Shamgi Dasrath
Patil2). ‘

As regards the direction that appellant should pay the costs
of the second defendant (the Collector) in theévCourt of first in-
stance, we cannot disturb the same, as appellant did not make
him a party in the Lower Appellate Court.

The appeal fails therefore and is dismissed with costs—two sets.

(1) 7M.H.OR,, 60. (2) LL.R., 7 Bom., 209,




