
diSerent questions. W e  must decline, at tMs stage, to allow the K o n n a  

 ̂question to be raised. Panikas
No good reason has been shown for interfering with the Sakduakasa, 

decision of the Lower Court, and we confirm it and dismiss the 
appeal with costs.

Defendants Nos. 1 to 4 put in a memorandum of objections 
ag-ainsfc the disallowance of their costs. They set ap a deed of 
agreement, to renew which was found to he a forgery, and the 
Subordinate Judge was quite right in disallowing their costs. •

The memorandani of objections is dismissed with costs.
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APPELLATE ClYIL.

Before Mr- Justice Mutiusami Ayyar and Mr. Justice Best.

EAMAOHANDEA ( D e f e n d a n t  N o . I), A p p e l a n t , 1892,
September 2. -------------

NABAYANASAMI and another (P laintiff ’b E epsesentatitb 
AND D efendant N o. 2), E espondekts.*

Irrigation channels—Power of Collector to regulate wat^r-supply.

la  a suit between raiyate holding lands tmder Government, in which the 
Collector of the district was joined as second defendant, it appeared that the first 
defendant, in pursnance of an order of the Sub-Oollectorj made on a petition pre­
ferred by himj had opened a new irrigation channel, thereby materially dimiaiBhing 
the supply of water necessary for the ctutivation of the plaintiff’s laud and catieing 
damage to him. The Lower Conrt passed a decree f6r damages and iesued an injiiuC" 
tion directing’ that the channel be closed:

EeM, that the order of the Sub-Collector was in excess of his po-were.

S econd A'Pp e a l  against the decree of T. Eamasami Ayyar, Subor­
dinate Judge of Kumbaconam, in appeal suit No. 331 of 1890, 
confirming the decree of A. Kuppusami Ayyangar, District 
Munsif of Kumbaconam, in original suit No. 312 of 1886,

Suit for an injunction and damages. The plaintiff and de­
fendant No. 1 were raiyats holding land under G-overnment. The 
plaintiff alleged that he had suffered loss by reason of the act of 

^defendant No. 1 in making an irrigation channel and diverting 
of water from his land to that of defendant No. 1. It appeared

. '  ̂ Ssooad Appeal 2fo. 1488 of 1891.
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that the channel had been made in pursuance of the order made 
by the Sub-Collector of Kumbaconam on a petition of defendant 
No. 1 and dated 30th September 1885. Defendant No. 2 was 
the Collector of Tanjore.

The District Mimsif passed a decree for damages, and also 
issued an injunotion that defendant No. 1 (should close the new 
channel. This decision was affirmed on appeal by the Subordi» 
nate Judge, whose findings of fact appear sufficiently for the pur- 
poses of this report from the following j udgment.

Defendant Fo, 1 preferred this appeal,
Bubrwnmmja Ayyar for appellant.
Fattabhirmia Ayyar for respondent No. 1.
The Acting Grovernment Pleader {S'libramanya Ayyar) for 

respondent No. 2.
J u d g m e n t .— The Subordinate Judge has found that the chan­

nel in dispute was newly dug; that appellant’s statement that 
an old channel had existed is not proyed; that the divertion of 
water from the Pattatharam channel caused a material diminution 
in the supply necessary for the cultivation of plaintiff’s lands, and 
that actual damage was sustained in consequence in fasli 1295^. 
Upon these facts it is clear that the order of the Sub-Colleof 
■was in excess of the power possessed by him for the regulati...' 
of the aupplj of water for irrigation purposes among raiyats hold­
ing lands under Goveinment. As obseryed in Krishna Ayyan v* 
VenJmidchelia Mudali{l), the Grovernment has an undoubted 
right to distribute the water of Government channels, but that 
power does not include the power to disturb existing arrange­
ments to the prejudice of any tenant duaing the continuance of 
the tenancy. This is also the view taken by the Bombay High
Court in T/ie First Assistant Collector of Nasik v. Shamn Dusrath 
Patil(2),

As regards the direction that appellant should pay the costs 
of the second defendant (the Collector) in the^Coui’t of first in­
stance, we cannot disturb the same, as appellant did not make 
him a party in the Lower Appellate Court.

The appeal fails therefore and is dismissed with costs— two sets.

{!) 7 M.H.C.E., 60. (2) 7 Bom., 209.


