328 THE INDIAN LAW REPORTS. [VOL. XVI.

Vieuozva the whole debt. The erroncous view taken by the Subordinate

e

MADHAVA.

1892,
Avngust 15,
Qctober 6.

Judge is not rendered binding upon us by section 11, beoanse wo
are not mow deciding whether or mot he had jurisdiction, but
whether an appeal lies to this Court. The case Vydinatha v.
Subramanya(l) has no reference to a suit for redempsion of a
mortgage.

The appeal lies to the District Court. We order therefore
that, on payment of the deficient stamp duty, the appeal be re-
turned for presentation in the proper Court. If the deficient!
stsmp duty be not paid within one month from this date, the
appeal will stand dismissed.

The respondents are entitled to their costs in this Court.

APPELLATE CIVIL.

Before Sir Arthur J. H. Collins, Kt., Chief Justice, and
Mr. Justice Handley.

EONNA PANIKAR (PLAINTIFF), APPELLANT,
V.
KARUNAKARA anp oraers (Derenpants), RESPONDENTS. ¥

Evidence dct—det I of 1872, s. 114— Estoppel— Transfer of Property Act—.det IV of
1882, 5. 60— Partial redemption—Indivisibility of merigage—Civil Cowurts Aot—
Aet ITT of 1878 (Mudras), s. 14.

The karnavan of a Malabar tarwad, having the| jenm title to cortain land and
holding the uraima right in a certain public devasom to which other land belonged,
demised lands of both descriptions on kanom to the defendants’ tarwad, and subss-
quently executed to the plaintiff o melkanom of the first-mentioned land and ‘pur-‘
ported to sell to him the jenm title to the last-mentioned land. In a suit brought
by the plaintiff to redeem the kanom, and to recover arrears of rent:

Held, (1) that, for the purposes of determining the jurisdiction of the Court of
appeal, the value of the subjeot-matter of the suit wes the aggregate va.lue of the
two heads of relief;

'(2) that the defendants were not estopped from denying the plaintift’s
right to redeem on the ground that he did not represent the devasom ;
(3) that the plaintiff who had denied the title of the devasom in the Court

of first instance, was not entitled to redeem the kanom as a whols, by vutua of his
sdmitted title to part of the premises comprised in it.

(1) LL.B., 8 Mad;, 285. + Appeal No. 70 of 1891,



VOL. XVL] MADRAS SERIES. 329

AprreAL against the decree of B. K. Krishnan, Subordinate Judge  Koxsa

of South Malabar at Calicut, in original suit No. 26 of 1589. Paxtuas
Suit by the plaintiff as the karnavan of his tarwad to redeem LAFUNARaRA-
a kanom comprising 26 parcels of land and recover arrears of
purapad. ‘

The plaintiff claimed title for his tarwad to some of the par-
cels of land as purchaser and to the others as holder of a melkanom
from the jenmi, viz,, the Kolathill illom. Most of the defendants
were the members of a tarwad of which defendant No. 1 was
karnavan, namely, the kanomdars under the kanom sought to be
redeemed, and their tenants. The other defendants were mem-
bers of the Kolathill illom. Thisillors held the uraima right ina
public devasom to which belonged part of the property in suit,
viz., those parcels of which the plaintiff claimed to be jenmi by
right of purchase.

The Subordinate Judge held that since the alleged purchase
by the plaintiff passed to him no title to the last-mentioned pareels,
he could not redeem them, and that since the kanom was indivisi-
ble, he could not redeem the other parcels alone, and accordingly
he dismissed the suit.

The plaintiff preferred this appeal.

Bhashyam Ayyangar and Govinde Menon for appellant.

Sankaran Nayar for respondents Nos. 1 to 4.

JupeMENT.—Mr. Sankaran Nayar for respondents raises the
preliminary objection that the appeal lies to the District Court and
not to this Court, as the value of the subject-matter of the suit
does not exceed Rs. 5§,000.

‘We consider that there are two distinet causes of action in the
suit, namely, the claim for redemption and that for the arrvears of
rent, and that, therefore, the value of the subject-matter of the suit
is the aggregate value of these two heads of relief, ie., Rs. 5,000
for the suit to redeem and Rs. 122 for the claim for arrears of rent.

‘We, therefore, overrule the objection and hold that this Court
has jurisdiction to try the appeal. This is a suit brought by
plaintiff as karnavan of his tarwad to redeem 26 parcels of land
demised on kanom to the tarwad of which fitst defendant is
the karnavan and defendants Nos. 2 to 67 are members by
the karnavan and two members of the Kolathill illom, and to
“Feoover ayrears of purapad.
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Plaintiff claims as melkanomdar of items4,5, 9, 16, 20, 23,
and 24 and purchaser of the jenm right in the other plaint items.
Defendants Nos. 68 to 91 are persons in possession under first
defendant and the ninety-second defendant was added as defendant
as claiming that item 1 was the jenm of her Vennayur Devasom.
Ttems 1, 2,3 and 26 are admitted to be jenm of the Kolathill illom.
The main defence raised by deferdants Nos. 1 to 4, who were the
prineipal contesting defendants in the Liower Court, and on appeal,
was that iters 6 to 8, 10 to 15, 17 to 23 and 25 were the property;"
of the Pisharikovil Bhagavati Devasom of which the Kolathill
illom held only the uraima right, and therefore the sale of the
jenm of these items to plaintiff’s family was invalid and conferred
no xight to redeem, Itis admitted that items 4, 5, 9, 16, 20, 23
and 24 are the property of the last-named devasom. Upon these
items plaintiff acquired only a melkanom right, which, it is con-
ceded, would, subjeet to the question of splitting the kanom, entitle
him to redeem and place himself in the place of the kanomdar.
Plaintiff denied the title of the devasom to the other items, aud
the issues chiefly fought in the Lower Court were the first and
second relating to items 6, 7, 8, 10 to 15, 17 to 28 and 25.
Defendants Nos. 1 to 4 also set up an agreement to renew
evidenced by a document (exhibit I), but this was found by the
Subordinate Judge to be a forgery. Upon the first two issues the
Subordinate Judge found that the items to which they relate
were the property of the devasom which was a public or quasi
public devasom, and therefore the sale of the jenm right in these
lands to plaintiff was invalid and gave plaintiff no right to redeem
them. As the mortgage debt, which was a charge upon all the
items, could not be split and plaintiff could not redeem these items,
he could not redeem at all and the suit was, therefors, dismissed.
In appeal the findings of the Subordinate Judge as to the
items the subject of the first issue being the property of the
devasom and as to the nature of devasom were not disputed, nor
was the finding as to the falsity of the document (exhibit I),
appellant’s vakil, in support of the appeal, velied chiefly on the
following grounds : |
(1) That defendants who claim by mortgage under the Kola~
thill illom cannot dispute their right, and the right of plaintift as
their assignee to redeem, whether their title be that of jenmis or
uralars of the devasom.
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(%) That plaintiff being admittedly entitled to redeem some  gowwa
of the items subject to the kanom has a right to redeem the whole ANTAR
kanom. K iRURAKARA,

(3) That the purchase by plaintiff was bond fide and for the
benefit of the devasom and is therefore binding upon it.

We shall deal with these three points in order. As to (1) the
kanom deed to the first defendant (exhibit V) deseribes all the 26
items as the property of the devasom. Xirst defendant had there-
fore notice that the Kolathill illom was merely trustee for the
devasom, and was bound to see that the person seeking to redeem
the property represented the devasom. Had he not done so he
might be liable at the suit of the devasom to account over again
for the arrears of purapad. It is argued that as the members of
the Messad family, who represented the Kolathill iflom, could have
themselves brought a suit to redeem, so can plaintiff as their
assignee. The answer to this is that the Kolathill illom could
have sued to redeem, because they represented the devasom, where-
a8 plaintiff not only does not represent the devasom, but denies
the title of the devasom as to the items of property the subject of
the first issue. We think defendants were entitled to question
the right of plaintiff to redeem on the ground that he did not
represent the devasom.

As to (2), we observe that the point does not appear to have
been argued before the Lower Court and is not distinetly raised
in the grounds of appeal to this Court. The argument is this:
plaintiff is admittedly owner of the items 1, 2,3 and 26, which
were the jenm property of the Kolathill illom. He is also en-
titled to redeem the items 4, 5, 9, 16, 20, 23 and 24 by virtue of
the melkanom. e cannot redeem these items without offering
also to redeem all the other items subject to the kanom (Transfer
of Property Act, s. 60). He is, therefore, entitled to redeem all
the items subject to the kanom. In support of this position
appellant’s Vakil relies on the case of Hall v. Heward(1). In that
case real and personal estates were mortgaged together and the
mortgagor died, leavihg a will as to his personal estate, but intes-
tate as to his real estate. It was not known who was the heir-

* at-law, and the mortgagee took possession. 'The executrix of the

(1) LR., 82 Oh. D, 480,
\ 48
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mortgagor sued to redeem the whole property mortgaged, and it
was held that she was entitled to a decree subjeot to the equities
of the other persons interested. The Court, however, distinotly
held that the heir-at-law, if known, ought to have been made
aparty. We think that the principle laid down in this case, and
that of Pearce v. Morris(l) which it followed, has no application
to the present case. Plaintiff did not frame his suit as owner of
part of the mortgaged property and therefore entitlsd to redeemy
the whole. Tf he had done so, he must have mads some person_
party to vepresent the devasom which has been found to be the
owner of part of the property. He could not have so framed his
suit, for to do 80 would have been inconsistent with his case which-
was a denial of the title of the devasom as to the items the subject
of the fixst issue.

Tt is not a case of unknown persons interested in the equity
of redemption as in the English cases, but of a known person
interested in the equity of redemption, whose title plaintiff denies;
to allow plaintiff, having failed in his case as originally set up,
to fall back upon his right to redesm as part-owner of the mort-
gaged property would be to allow him to succeed on a case
different from and inconsistent with that set up in his plaint. It
is urged that some persons representing the devasom might now
be made a party. Plaintiff never applied for this to the Lower
Court, indeed he could not well have done so considering what his
case was, and we do not think this indulgence should be granted
to him at this stage of the snit. As he failed in his case as origin-
ally put forward in his plaint, the Subordinate Judge was, in our
opinion, right in dismissing the suit. It is to be noted that plain-
tiff does not mention the devasom in the plaint even as owner
of the items subsequently admitted to be its property. He must
have known of the title of the devasom at least to these items, for -
his meelkanom deed (exhibit D) recites it. This and other cireums
stances in the case point rather to a collusive attempt between him
and his vendors to defrand the devasom.

As to the third point taken by appellant’s Vakil it is open to
the same objection that it was not raised in the Court below and
is inconsistent with plaintifi’s case. No issue was raised upon ity
and the case was fought out in the Lower Court upon entire!-

(1) L.R., 5 Ch. App,, 227.
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different questions. We must decline, at this stage, to allow the  Konwa
" question to be raised. Faxixaz
No good reason has been shown for interfering with the Earoxaxara
decision of the Lower Court, and we confirm it and dismiss the
appeal with costs.
Deofendants Nos. 1 to 4 putin a memorandum of objections
_ against the disallowance of their costs. They set up a deed of
agreement, to renew which was found to be a forgery, and the
Subordinate Judge was quite right in disallowing their costs. *
The memerandum of objections is dismissed with costs.

APPELLATE CIVIL.

Before My. Justice Muttusami Ayyar aad Mr. Justice Best.

RAMACHANDRA (Dzrewvast No. 1), Apprrrant, 1892,

September 2.
. —————

NARAYANASAMT anp avorser (Praintier’s REPRESENTATIVE
4D Derenvpant No. 2), RespoxprxTs.*

Irrigation channels— Power of Collector to vegulate water-supply.

In & snit between rajyats holding lands under Government, in which the
Collector of the district was joined as second defendant, it appeared that the first
defendant, in pursuance of an order of the Sub-Collector, mude on a petition pre-
forred by him, had opened a new irrigation chanmel, thereby materially diminishing
the sapply of water necessary for the cwitivation of the plaintif’s land and causing
damage to him. The Lower Court passed a decree for damages and issned an injunc-
tion directing that the channel be closed :

Held, thet the oxder of the Sub-Collector was in excess of his powers.

Szcoxp ArrEsl against the decree of T. Ramasami Ayyar, Subor-
dinate Judge of Kumbaconam, in appeal suit No. 331 of 1890,
confirming the decree of A. Kuppusami Ayyangar, Distriet
Munsif of Kumbaconam, in original suit No. 812 of 1886,

Suit for an injunction and damages. The plaintiff and de-
fendant No. 1 were raiyats holding land under Government. The
plaintiff alleged that he had suffered loss by reason of the act of
-flefendant No. 1 in making an irrigation channel and diverting
“of water from his land to that of defendant No. 1. It appeared

# Sacond Appeal No. 1488 of 1891,



