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PRIVY OOUNCIL.

=# P.O. SEI LAKSHMI NAEAYANA ANANGA GAEU (Defendant)
189i ’ j

HoTemlisr 2S.

SEI DDEGA MADHAWA DEO GAEU ( P l m n t if i').

On appeal from the Higli Court at Madras.]
Agreement to mainiuin Zamindar’s collateral relations—Construction— Charge on 

estate—Impartible Zamindari.

The holder of an impartitle zamindari estate, in an agreement with, the eldefct 
son of his younger "brother, settling family disputes, used woidy to this e:ffect : 
"  I have agreed to give you, through the Colleetcr, every month Es. 300, on 
“ account of the maintenance of yourself, your yonnger brothers, three in all, and 
“ the rest of your family.”

The son of the yoxuigest brother now sued the son a n d  sucG essor o f  that Zamin- 
dar f o r  m ain ten A n ce a c c o r d in g  to th e  a g i-e e m e n t :

Held, that the payment was not limited to the life of one, or all, of the brothers, 
but that the issue of each of the three were includ.ed, and that maintenance at 
a pioportionate rate had been rightly decreed to the plaintifiE as a charge on the 
estate.

A p p e a l from a decree (28tli March 1890) of the H igh Oour|:, 
m o d ify iE g  a decree (28th. Novem'ber 1887) o f the District Judge 
of Ganjam.

The appellant, the Zamindar of Pedda Kimedy, in the Gan jam 
district, was defendant in a suit brought by the respondent, a 
minor, through his mother and guardian, for Es. 4,180, as arrears 
of Taoji  ̂ or allowance for maintenance, due for 22 months, from 
February 1885 to December 1886, at Es. 190 a month, and for a 
declaration that he was entitled to Us. 230 a month thenceforward. 
He claimed, through his father, Kamala Loohana Deo, under an 
agreement, for maintenance, of the year 1835, executed by the 
defendant’s father, Pitambara Deo, then the Zamindar, in favour 
of Jogi Deo, elder brother of the plaintiff’s father. The agree

ment, which is set forth in their Lordships’ judgment, referred 
to three brothers, of whom the plaintiffs father was the youngest, 
and who were the sons of Parasurama Deo, brother of Pitambara,

* 1‘resent; Lords H obhotjbe, M a c n a g h t e n , H a n n e n  and Shand, Sir B. OouoH 
tod Sir E- Pbt.
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tlie contracting Zamindar. Kamala Looliana died on the 9th S’AtuyANu 
May 1885, and from that date no furfcher payments under the 
agreement of 1835 were made. The plaintii? contended that, Madhawa 
on its true constriictionj he was included in its operation. The 
defendant’s written statement, while admitting the making of the 
instrument, disputed this construotionj and denied that he was a 
son of Kamala Lochana. This last question, however, was not in 
dispute on this appeal, both the Courts below having- found, in 
concurrence, that he was. The amount of maintenance paid had 
been, after the deaths of some who shared in it, proportionately 
reduced.

The District Judge decreed, in favour of the plaintiff, Rs. 760, 
arrears of maintenance owing to Kamala Lochana at his death, 
and since then unpaid. H e dismissed the rest of the claim. In 
his judgment he took the view that no claim could be set up by 
Parasurama’s family except under the agreement of 1835, which, 
in his opinion, applied only to those expressly referred to in it, 
not extending to their descendants. On appeal, a Bench ( M u t t u - 

SAMi A y y a r  and B e s t , JJ.) reversed this decree and awarded 
to the plaintiff maintenance from the death of Kamala Lochana, 
and declared his right, for the future, to be paid Rs. 178 a month.
They saw no reason for holding that the provision for maintenance 
was intended only for tlie members of the family then alive.
They did not consider “  that Rs. 230 a month was an excessive 
“  allowance for Kamala Lochana’s branch.”

Mr. J. D. Mayne and Mr. G. P. Johnstone, for the appellant, 
argued that the true construction of the whole agreement of 1835 
was that only the family of Jogi Deo, the brother with whom the 
agreement was made, were entitled to the maintenance mentioned, 
not the families of aU the three brothers. As to the eonstrnotion of 
a grant for maintenance, in regard to its duration, reference was 
made to Anand Lai Singh Beo v. Dheraj Gurrood Narayan Deo.

The respondent did not appear.
Their Lordships’ judgment was delivered by L o r d  HoBHoneE.
J u d g m e n t  ;—The defendant and appellant is the Zamindar 

of Pedda Kimedy, an impartible raj. The plaintiff belongs to a 
branch of the same family, and the sole question is, whether the 
plaintiff is entitled to be paid out of the revenues of the zamindari 
the amount of a charge created by an agreement made between the 
defendant’s father, Pitambara Deo, who was then Zamindar of

39
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F a s a y a n a  Pedda Eimedy, and Jogi Deo, the eldest son of Pitambara’s 
younger brother, and the nncle of the plaintiff. According to the

Madeawa, agreement there seem to have been disputes between the elder and 
younger branches of the family, and the agreement is in the fol
lowing term sP itam bara agrees “ to give (yon)” — that is, Jogi 
Deo— “ presently Es. 10,000 (ten thousand), so that neither you 
“  nor your younger brothers nor the members of your family may 
“  make any demand in future in respect of the household articles, 
“  jewels, &o., or anything, or in respect of the debts incurred by 

your deceased father, Parasurama Deo (iaru. ”  Their Lordships 
do not know the meaning of the expression the debts incurred 
“ by your deceased father.”  Whether “  incurred is a wrong word 
used in the translation, or whether the deceased father may have 
incurred debts in such circumstances as would give a claim against 
the estate of the elder brother, their Lordships cannot te ll; but 
it is quite clear that there were substantial dispu.tes respecting a 
substantial property.

The next paragraph of the agreement is as follow s: “  To 
“  give (you), through the Collector, every month Rs. 300 on 
“  account of the maintenance of yourself, your younger brothers, 
“  three in all, and the rest of your family. As we hereby agreed 
“  that youj your younger brothers, and the other members of the 

family shall have no concern whatever henceforward in the said 
zamindari, or any other thing, you should enjoy the said Taoji’ ’ 

— t̂hat is, allowance. Jogi Deo and his two younger brothers are 
now dead, and the plaintiff is the son of the youngest of them, 
apparently the only issue of the three. It is contended, on behalf 
of the defendant, that the payment of Rs. 300 a month was only 
to endure for the life of Jogi Deo, or, at the most, for the lives of 
the three brothers. It is immaterial which of those constructions 
is put forward. Either of them seems to their Lordships to be 
directly at variance with the terms of the agreement. It cannot 
be reasonably suggested who is to be included in the expression 
‘̂ the rest of your family,”  unless the issue of the three brothers 

are to be included. It seems clear to their Lordships that the 
respondent, as the issue of one of the brothers, is to be so 
included, and that is the view taken by the H igh Court whose 
judgment is now appealed from. With respect to the amount of 
the maintenance, it seems to have been altered from time to time, 
but no question is now brought before their Lordships in regard



to the exact amount whicli has Ibeen decreed by the High Court. Narayana 
Their Lordships see no reason for interfering with the decree 
of the High Court, and thej will humbly advise Her Majesty to Ma d m a  
dismiss the appeal.

Appeal dismissed.
Solicitor for appellmt: Mr. R. T. Tasker.
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APPELLATE CIVIL.

Before Mr. ?Ju&tice MuUusami Ayyar and Mr. Justice Wilkinson,

VENOATA MAHALAKSHMAMMA ( P la i n t i f f ) ,  A p p e lla n t , iqq2 .
October 18.
December 33.

EAMAJOQ-I (D e fe n d a w t), B bsp on den t. *

Ment Recovery Aot~Act VIII o f  1865 (Madras), s. 12—Ejectmcnt— Occupancy 
rights— “ onus probandi. ”

A zamindarni having: given to the defendant, who was a onltivating raiyat 
in the zamindari, a notice to quit, now sued to eject him from his holding. The 
defendant pleaded that he and his anoestors had been jirayati raiyats from time 
immemorial and it was found that their holding had lasted at least 150 years.

The defendant had executed and delivered to the plaintiff a muchalka for 
one year, and he had made no default in payment of ren t;

Held, that the plaintiff having failed to ptove that the defendant’s tenancy 
had commenced under her or her ancestors, the suit should be dismissed.

Ghoclcalinga I ’illai v. VytheaUnga Fundara S u n m d y  (6 164) distin
guished.

S econd  a p p e a l  from the judgment of H . E. Parmer, District 
Judge of Vizagapatam, in appeal No. 148 of 1890, confirming the 
decision of the District Munsif of Yellamanohili in suit Wo. 471 
of 1889.

Suit in ejectment by a zamindarni against a cultiyating raiyat 
on her estate. The defendant claimed a right of permanent 
occupancy alleging that he and his ancestors hadljeen in possession 
as jirayati tenants from time immemorial. The plaintiff did not 
prove that the defendant's tenancy had commenced under her or

 ̂ Second Appeal Ifo. lB87,o^ 1891.


