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a taxwad. In the case before ug the donor expressed no intention Rowmacs
as to how the properties should be held by the donees, and in the UM
absence of such expression, the presumption is that he intended KUTPTEJ\EI;*MMY
that they should take them as properties acquired by their branch o
or as the exclusive properties of their own branch, with the usual
incidents of tarwad property in accordance with Marumakkatayam
usage which governed the donees. This view isin accordance
with the principle laid down by the Privy Couneil in Sreeinuify
Soorjeemonsy Dossee v. Derobundon Mullick(1) and Makomed Shin-
sool v. Shewakram(2). The decision in Narvayanan v. Kannan(3)
was not followed in Moidin v. dmbu(4), and it appears to us to
be in conflict with the mile of construction indicated by the Privy
Council.

‘We answer the question in the affirmative.

This appeal came on for final disposal hefore the Division
Bench, and the Court delivered the following judgment :—

Jupcuewr, —Following the decision of the Full Bench we set
aside the orders of the District Court and of the learned Judge
of this Court and restore that of the Court of First Instance.

There having been conflicting rulings on the subject, we make
no order as to costs.
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erroneously on some pavticnlar point without expressing any opinion on the other
issues.

A statement in a sale-certificate, granted by a Court, that the purchase is sub-
ject to a charge, is not conclusive evidence against the purchaser, when it is sought,
to enforee the charge by suit.

Avppan under Letters Patent, s. 15, against the judgment of
PARKER, J., in civil miscellaneous appeal No. 99 of 1890. That
judgment reversed an order made by 8. Subbayyar, Subordinate
Jndge of South Canara, in appeal suit No. 260 of 1889, whereby
the decree of 8. Raghunatha Ayyar, District Munsif of Karakal,
in original suit No. 13 of 1889 was set aside and that suit re-
manded for disposal. '

Suib to recover Rs. 36-8-4 being the value of rice due to the
plaintiff on account of puja performed by him on bebalf of his
brother Lokshmana Joishi. The plaint alleged that the sum sued
for constituted a charge on certain land which was formerly the
property of Lakshmana Joishi, but had been sold in execution of
a decree obtained against him and purchased by defendant No. 1.
It appeared from the sale-certificate that the land was sold subject
to the plaintiff’s “ right to recover rice muras 4 annually on the
“ regponsibility of the lands.”

The District Munsif held that there was no charge on the land
in favour of the plaintiff and dismissed the suit without trying
any other issues.

The Subordinate Judge on appeal made an order setting aside
the finding of the District Munsif on the abovementioned issue,
and remanding the suit for disposal. Parxsw, J., reversed this
order on the two grounds that the Subordinate Judge should not
have remanded the suit under Civil Procedure Code, 5. 562, but
should have called for finding on the other points which arose,
and that the finding of the Subordinate Judge on the point deter-
mined was not based on a due consideration of the documentary
ovidence.

The plaintiff preferred this appeal.

Sundara Ayyar for appellant.

Nuarayana Eao for respondent,

Murrusams Ayvar, J.—This is an appeal preferred under
Letters Patent against the order of Mr, Justice Parxrr. In the
suit to which it relates, three issues were raised for decision,
viz, (1) whether the plaintiff performed puja to certain idols,
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(2) whether the rice claimed in connection with it was a charge  Rama-
on the land mentioned in the plaint, and (3) what was the Cjaons
price of such rice. The parties to this appeal adduced evidence o,
on all the three issues and though the District Munsif recorded Flaar Tassou.
it, yet he held on the second issue that the rice claimed was not
a charge on the land and dismissed the suit without determining
the otherissues. On appeal the Subordinate udge determined the
second issue in the affirmative and remanded the case. Mr. Justice
ParxEer considered that the decision on the second issue wis not a
decision on & preliminary point, and that the order of remand was
illegal. He was also of opinion that neither the partition deed
nor the sale subject to the plaintift’s claim created a charge, and
set aside the order of remand and directed the Subordinate Judge
to replace the appeal on his file, to come to a revised finding on the
second issue after considering exhibits A and B, and to dispose of
the case in accordance with law. Two objections are taken to this
decision, viz., (1) that the order of remand was legal, and (2) that as
the respondent purchased subject to the charge claimed by the
plaintiff, the decision of the Subordinate Judge on the second
issue was correct.

As regards the first objection, it must be observed that the Dis-
trict Munsif recorded evidence on all the three issues, and even
assuming that the decision on the second issue was one on a prelimi-
nary point, it was still not such a decision as excluded evidence on
the other issues and created a necessity for the investigation of the
merits. The order of the learned Judge is quite correct according
to section 562 of the Code of Civil Procedure as it stood prior to
the Amending Act VII of 1888.

The real question is whether the amendment made by the last
mentioned Act makes any difference. The amendment consisted
in the omission from section 562 of the words  so as to exclude
“any evidence of fact which appearsto the Appellate Court essen-
“tial to the determination of the rights of the parties™ and in
the substitution at the end of the section of the word * determine ”
for the word ““investigate.”” The condition necessary to justify a
remand consisted prior to Act VII of 1888 in the exclusion of evi-
dence of a material fact, or in the omission to investigate the merits
as the consequence of the decision on a preliminary question which
the Appellate Court could not uphold. The condition necessary
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to a remand after’ the date of the Amending Act is the omission
to determine the merits. Further, it scems to me that the expres-
gion ¢ preliminary point” was used in section 562 not in the sense
of some point collateral to the merits, but of some point prelimi-
nery to a general investigation of the merits. This is the sense
suggested by the context of the section. Ifit is taken in the sense
of a point not relating to the merits at all, there will be no power
of remand when the Court of First Instance, owing to an erroneous
decision on some point of law under section 146, or on imperfect
view of the evidence under section 154 does not investigate the
rest of the merits. In this view the words “ preliminary point *’
wnust bo taken after the amendment to refer to somse point either
collateral to the merits which precluded their determination alto-
gether, or some particular question which though relating to the
merits precluded their general determination. 'T'he intention which
the amendment suggests and which i confirmed by the report of
the Select Committee was not unduly to limit the discretion of the
Appellate Court as was found to have been done by section 562
as it originally stood. '

It would, therefore, be competent, I think, for the Appellate
Court after the amendment to remand a case when the Court of
First Instance machanically records evidence on all the issues
and at the final hearing decides the suit on some particular issue
without expressing any opinion on the other issues, if in the
circurnstances of the case the Appellate Couwrt considers a remand
desirable: The contention, therefore, that the Subordinate Judge
had a discretionary power to remand after the date of the Amend-
ing Act and that his order was legal must prevail.

As for the second objection, I see no reason to think that the
learned Judge was in error in calling upon the Subordinate Judge
to re-consider his finding on the second issue. The decision of
that issue must depend on the question whether what respondent
actually bargained and paid for was the land burdened with a
charge of 4 muras of rice to be paid to appellant every year or
the land affected only with notice of a claim to that effect. The
sale certificate D which is statutory evidence of his title describes
theland purchased as being subject to the charge, but this cannot
of itself be treated as conclusive. If as observed by the learned
Judge the order on the olaim petition C was made without any



YOL. _XVI.] MADRAS SERIES. : 211

enquiry as to whether the claim was well founded, and if there is  Rama-
nolegal basis on which to hold that there was a charge, a presump. ~“5A¥PR4

tion might arise that what the purchaser intended to buy and did b
buy was the land itself though with notice of respondent’s claim, Flker s
and that the description in exhibit D was erroneous. Whether it
wasg a misdescription or not, is a question of fact which it was for
the Subordinate Judge to determine. His remark that exhibit D
is conclusive, and that no other circumstance needs be considered
cannot be accepted as sound. Moreover his decision is that thers
is a charge only in regard to the amount now claimed, but not
necessarily so in regard to payments which may hereafter become
due is not intelligible since if there is & charge in the one case,
there must be a charge in the other also. Wo are not referred
to any evidence showing that the order on the claim petition C
was made after an enquiry as to whether there was really a charge.
The partition deed did not, admittedly, create a charge and the
Subordinate Judge did not consider exhibits A and B. He held
apparently that the purchaser was not entitled to show that there
was & misdescriplion in the sale certificate, and I agree with the
learned Judge that this view cannot be supported. If, as observed
by him, the order on C was passed without any enquiry and if
there was no other legal foundation for a charge, I am not pre-
pared to say that the order in requiring the Subordinate Judge to
consider exhibits A and B and to come to a fresh finding on the
second issue is open to question. I would, therefore, set aside the
order of the learned Judge so far as it declares that the Subordi-
nate Judge was not competent to remand the case and other.
“twise confirm it. I would direct each party to bear his costs of
this appeal.
Brst, J.—The learned Judge has set aside the order of the
Subordinate Judge (which remanded the suit for trial by the
- Distriet Munsif) on the ground that ¢ though the District Munsif
“ decided the suit upon the second issue, be did not decide it upon
“ g mere preliminary point,” and that therefore the Subordinate
Judge should not have remanded the suit under section 562 of
the Code of Civil Procedure, but should have called for findings
upon the other points which arose.
On behalf of the appellant it is contended that the Subordi-
nate Judge’s order remanding the suit was right, as the District
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Munsif had dismissed it upon a * preliminary point,” and the
decree upon such preliminary point was reversed in appeal.

The first question is therefore as to the meaning of the phrase
¢ preliminary point ” as used in section 562.

For the respondent it is contended that it means some point,
such as limitation or res judicate which can be decided without
in any way entering on the merits of the case. I am however
unable to find in the wording of section 562 anything warranting
this limited construction of the words. There might have been
ground for thus narrowing the meaning of the section prior to its
amendment by Act VII of 1888, whoen it contained the words
g0 as to exelude any evidence of fact which appears to the Ap-
¢ pellate Court essential to the determination of the rights of the
“parties.” But these words were removed for no other reason than
that they were “ found to limit undualy the discretion of Appellate -
Courts.” See Report of the Select Committee, published in the
Gazette of India, dated 10th March 1888. However, even prior to
this enlargement of the secope of the section, the opinion was ex-
pressed by Mahmood, J., that the expression * preliminary point,”
as used in the section, *is not confined to such legal points only
“ ag may be pleaded in bar of suit, but comprehends all such points
“ an may have prevented the Court from disposing of the case on
“ the merits whether such points are pure questions of law or pure
“ questions of fact.” See Sheowmbar Singh v. Lallu Singh(1). Cf, also
judgment of Edge, C.J., and Mahmood, J., in Muhammad Aliah-
dad Khan v. Mubammad Tsmail Khan(2), 1 take it that a suit is
disposed of on a preliminary point within the meaning of section
562 when by reason of the decision on one or more of the issues
recorded in the case, there has been no necessity for the consideras
tion of the other issue ; andthat if in such a case the Appellate
Court finds that the issues considered have been wrongly decided,
and the suit in consequence wrongly dismissed, and that a consider-
ation of the other issues is necessary for a proper disposal of the
suit, & remand is allowable. Nordo I see any good reason for
putting a narrow construetion on the wording of the section, as
none of the parties to the suit can be prejudiced by sending the
case back tothe Original Court for disposal of the case after

(1) LL3B., 9 AlL, 32, (2) TL,R., 1 AlL, 286.
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deciding the issues which it has not considered in consequence of  g,y,-

its decision on other issues which have been found on appeal to o

have been wrongly decided. v,
In the present case there has been no decision by the District Ham s

Munsif on the first and third issues, which vefer respectively to

the performance of puja alleged by plaintiff and to the price of

the rice claimed, a decision on these points having been considered

unnecessary by reason of the finding on the second issue in the

negative and in favour of the defendant as to the chargeability

for the rice of the land in defendant’s possession. In my opinion

on the Subordinate Judge’s finding in appeal that the decision on

this second issue was wrong, he had a discretion to remand the suit

for disposal by the District Munsif on the other issues.
But was the Subordinate Judge right in holding that the

second issue had been erroncously decided ? As observed by the

learned Judge of this Court the mere fact of the sale certificate

D reproducing the order passed on the elaim petition, that the

property is sold with notice of the claim that it is liable to a charge,

will not make such charge binding on the purchaser if the claim

has in fact no legal foundation ; and as the Subordinate Judge had

accepted the statement in D as conclusive and consequently did

not consider the other evidence on the point, I concur in upholding

the order so far as it remands the case for restoration to the file

of the Subordinate Judge for re-consideration of the second issue

and disposal according to law, and also in its direction as to costs;

and I agree with my learned colleague in directing each paxty to

bear his own costs of this appeal.




