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the property was to remain with the widow for the full term of
her life, and that the son as her how would succecd to it aft® 
hor death. Their Lordships think this ia tho reasonable con­
struction of tho compromise in this caso, and that it would be, 
opposed to Mahomedan law to hold that it created a vested 
interest in Abdul Rahman and Abdus Subhan which passqd to 
their heirs on tlioir death in tho life.timo of Gauhar Bibi, ̂ *

It is unnecessary to consider tho other questions raised in 
this appeal, and tlfoir Lordships will humbly advise Her Majesty 
■to reverse the docroo of the Judicial Commissioner, and to order 
tho appeal to Mm to bo dismissed with costs. And the respoa. 
dents will pay the costs of this appoal.

Appeal allowed. 
Solicitors for tho appellant: Messrs. Barrow and Rogers. 
Solicitor for the respondents: Mr.^T. L. Wilson.

APPELLATE CIVIL.

Before Sir Richard Garth) lit , Chief Justice, and Mr, Justice Mitter, 
NOOR ALI MIAN KIIONDKAR (Defkhdabt) ». ASHANULLAH

(PliAINTXfff.)0

Notice, Siilsiiiuted service of—Bong. Aet VIII of 1809, s. 14—Regulation 
V of 1812, s. 10^-Boidme suhtiMul service, Nature qf—Byrdm of 
proof.
Proof of tho validity of substituted service reqiiirorl by s. 10, Regulation 

V of 1812, ia stricter than that necessary under tho terras of b, 14 of Bengal 
Act VIII of 1869.

2lam Chunder Dutt v. JogeeJi Chunder Dutt (1), distinguished,
Where tha only ovidonoo in support of substituted aoi'vioo waa the state­

ment of tho serving peon that ho had searched for tho ton ant and oouid 
not find him; held, that such evidoaoa was snffioiont, under tho toms of' 
s. 14 of tho Rout Aet, to throw the onus upon tho defendant to show, bjt. 
cross-examination or otherwise tliut tho search was not properly made. ,

* Appeal under s. 15 of tho Letters Pntont nguinst the deoree of Mrs' 
Justice Field, one of the Judges of tlriB Court, dated the 20th of June 1884} 
in Appeal from Appellate Decree No. 782 o£ 1883, against the decree .of' 
Baboo lUjondra Ooomav Bose, Additional Sub-Judge of Mym^nsing, datei 
the l&th of January 1883, reversing the deoreo of Baboo Khotter Pershad 
Mulcherji, 3?irst Munsiil of Attiah, dated tlio 19th of Maroli 1882.

(1J 19 W. a,, 353 ; 13 B. L. R., 229.
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T his was a suit for enhancement of rent. On the part 1885
of the defendant, it was urged, among other things, (i) that the "Vooa a l i

service of notice was not good in law; (ii) that the land in ques- KHosdkab 
tion was held under a pottah of the’ 21st Assiu 1176 B. S. or v.

A s ttA--
more than a century old ; (iii) that a uniform rent had been paid nuliah. 
for at least a period of twenty years giving rise to the presumption 
laid down by s. 4 of Bengal Act V III of 1869.

The Munsiff found that the pottah was forged, that there was
no reliable evidence to create a presumption, under s. 4, that 
there was nothing wrong with the Service of notice, it having 
been affixed at the usual place of resicfence after due search.

On appeal the Subordinate Judge held, on the authority of 
Bam Chuncler Dutt Jogesh Chunder Butt (1), that in order to 
render valid a substituted service it was incumbent on the plain­
tiff, under the provisions of s. 14 of the Rent Act, to show, not 
merely that a search had been made, but also the nature of the 
search, and that the defendant had actually kept himself out 
of the way when the notice was affixed to his house. The 
Subordinate Judge further relied on Bissonath Sircar v. Tara 
Prosonno Mozoomdar (2 ); Buroda K ant R oyv. Raj Churn Bur- 
noshit (3); and Rama R ai v. Sridhur Pershad Narain Bahai
(4), and set aside the Munsiffs decree.

On appeal by the plaintiff to the High Court, the value of the 
suit being under Es. 50, the case came up before a single Judge,
Mr. Justice Field, who was of opinion that the case of Rom,
Chunder Dutt v. Jogesh Ohu/nder Dutt did not apply to the 
present case, and proceeded to observe: f‘ The law applicable to 
the service of notice in the present case is to be found in s. 14 
of Bengal Act Y III of 1869, and is as follows : ‘ Such notice 
* * * shall, if  practicable, be served personally upon the under­
tenant or ryot. I f  fo r  any reason the notice cannot be served 
personally upon the under-tenant or ryot, it shall be affixed at 
the usual place of residence.’ Now, the words, fo r  any reason can 
scarcely, I  think, be limited to mean when the person to be served 
is keeping out of the way, because there may be other reasons

(1) 19 W. R. 363 ; 12 B. L. E, 229, (3) 24 W. B„ 881.
(2) 22 W. R., 482. (4) 4 0 .L . R.,897.
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1885 besides this, which may reader the service of the notice imprac. 
Noon a l i  doable. I  think, therefore, that the decision, or rather the oh- 

Khomdkau scvvation in tho docision of t^oir Lordships in the Privy Council,
«. do not concludo the matter before me in the present case. I ' 

hullau, have already said that I do not consider tho Subordinate Judge 
was justified in assuming that tho peon had failed to 
the necessary inquiries, there boing no evidence that he had not 
mado these inquiries, and no question being put either to the 
peon or to the man who went with him to point out the person 
to bo served, to 'bring tyiose matters out in cross-examination.' 
Both tho witnesses declare that there was a search. What the 
nature of the search was wcF~ do not know. A  proper cross-exa- - 
mination would have elicited tho facts.”

He therefore sot aside the judgment of ̂ tho lower Appellate 
Court on this point, and both the Courts bolow boing agreed on 
the merits of the case, decreed the plaintiff’s claim,

The defendant .appealed under s, 15 of the Letters Patent; 
it was mainly contended on his behalf that there was no lon& 
Jule attempt made to effect personal servico of tho notice, and 
it was for the plaintiff to prove why personal service was im­
practicable ; and in support of this contention the following cases 
wore cited:—

Ram Ghunder Dutt v. Jogesh Ghunder Dutt (1 ); Bissonath ‘ 
Sircar v. Tara Prosonno Mosoomdar (2 ); Buroda K ant Boyv, 
R aj Ghurn Burnoahil (3 ) ; jffiama R ai v. Sridlmr Pershad, 
N arain Bahai (4).

Baboo S a ri Mohun Chachrabatti for the appellant.
Baboo Rashboliari Ghose and Baboo Basant CooiMir Bose 

for the respondent.

The judgment of tho Court (Gauth, C.J., and Mittib , J,) was 
delivered by

Gaiitii, C.J.— In this caso I entirely agree with the learned ' 
pleader, who has argued the case for thq appellant, that if the 
question before us had been merely one of fact this Court would' 
not have boon justified in interfering with the finding of the,-

(1) 19 W. R., 353 ; 12 B, L. II. 289, (3) 24 W. 11,881.
(»)• 22 W. R., 482. (4) 4 0. L. R,, 807,



VOL. X I.] CALCUTTA SERIES, 611

lower Court. We have always in this Bench adhered most 1885
strictly to that rule. Unless we could see that the lower Court on -Ali
had either committed some error qf law, or had been under some KHokdkar 
misapprehension of law, we have always refused to interfere. a ali a

But it seems to me that, in this case, the judgment of the nullah. 
Subordinate Judge has proceeded upon a misapprehension of 
the law.

The question was, aa to whether the notice of enhancement 
was properly served under s. 14 of the Rent Law (Bengal Act 
VTTT of 1869) •, and it seems that tw<} witnesses were called to 
prove the proper service. One was the peon who was employed 
to serve it, and the other was the pefson who had to identify the 
defendant and the house in which he lived.

The first of these*witnesses stated in evidence that after search 
he was unable to find the defendant; and, therefore, he effected 
the service by posting up the notice on his house. This witness, 
it appeals, was not cross-examined as to this . fa c t h ia  evidence 
was supported by the other witness whom I have mentioned; 
and when the defendant himself was called, he does not say 
that he was at home when the service was effected, nor, in fact, 
does he profess to know where he waa at that time. This is 
not a case, therefore, where the defendant has tried to prove 
that the service was irregular; and the only objection taken to 
the evidence was, that the peon did not sufficiently explain the 
nature of the search which he made to find the defendant. If 
there had been any real reason for supposing that the search 
was not properly made, and that no sufficient pains were taken 
to discover the defendant, and serve him personally, that ought 
surely to have been made the subject of cross-examination.

The Munsiff found upon this evidence that the service was 
sufficient; but the view of the Subordinate Judge was this.
In the first place he seems to have thought that it was 
necessary, in cases of this kind, that the witness who came to 
prove the notice should not only show that he had made search 
for the defendant, and could not find him, but that he should 
also go on to explain the various means, which he had taken to 
find him.

In this, he would seem to have dealt with the proof more
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strictly than the law requires; but if that had been the sole 
ground upon which he based his finding, I should have doubted 
whether we ought to interfere ; but what he afterwards goes on 
to say serves to satisfy us that the Subordinate Judge wasundei 
a misapprehension of the true meaning of s, 14 of the 
Rent Law, under which the service of the notice was made, and 
that his decision was more or less based upon that misapprehen­
sion.

He has referred, in support of his view, to the judgment of 
the Privy Council in a caSe of Rain Ghunder Dutt v. Jog A  
Chunder Dutt (1).

In that case the suit was brought to enhance the rent of a 
tenant; and one defence, to the suit w ŝ that no notice of 
enhancement had been served, The case was appealed to tko 
Privy Council, and was decided in the defendant’s favor upon 
other grounds. But at the close of their judgment these words 
occur

" Their . Lordships desire to say, that they have great doubt 
whether the evidence sufficiently shows that the notice to 
enhance was properly served. If it had been necessary to determine 
that point;, the evidence must have been necessarily looked at to 
see if any presumption could have been raised that Ram Charan 
Dutta was keeping out of the way at the time when it was attached 
to the door. Their Lordships are of opinion that in case of 
substituted service, that is, service substituted for the personal 
service which the Statute requires, wherever it is prescribed, the 
Courts should take care to be satisfied that the condition on whicli 
alone substituted service is good, exists, namely, that the person 
who ought to be served is keeping out of the way.”

It does not appear from this report in the Weekly Reporter, 
to what provision, as regards the service of notice, their Lordships 
were alluding, but from the report of the same case, in 
12 B. L. R., 229, it appears that tlie enactment to which they 
referred was Regulation V of 1812, s. 10. from that report 
it appears that Mr. Leith, the Counsel for the plaintiff,, relied 

. upon that enactment only,

(1) 19 WV B., 333 5 12 B, L, R, 229,
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Section. 9 of the Regulation provides that no cultivator or 1885 

tenant of land shall be liable to pay enhanced rent, unless under n o o e  a l i  

some -written engagement with his landlord, or unless a form al kHondkab 
written notioe has been served upon, him to pay enhanced, r e n t;  Â A. 
and then s. 10 provides, that until such notification has been hthaah. 
duly served, no greater rent shall be exigible by process of dis­
tress, nor recoverable by suit in Court, than the cultivator or 
tenant was bound to pay under his previous engagement; and 
then it goes on to say as regards the service#of the notice that—

“ In all practicable cases the required notification shall be 
served personally on the tenantj but i f  he shall abscond, or 
conceal hi/melf, so that it cctvmot be served personally upon 
him, it shall be afljxed at his usual place of residence.”

It is evidently to that enactment that their Lordships refer, 
when they say, in their judgment, that it must be shown that 
the tenant is keeping out o f the way to avoid, service.

Now it is important to note that the language of this condition 
is very different from that of s. 14 of the Rent Law. That 
section enacts that " such notices (that is to say, notices to 
enhance) shall be served by order of the Collector, in whose 
jurisdiction the lands are situated, upon the application o f the 
person to whom the rent is payable; and shall, if practicable, be 
served personally upon the under-tenant or ryot; and i f  for 
aniy reason the notice cannot M sewed personally upon the 
under-tenant or ryot, it shall be affixed at his usual place of 
residence."

Under s. 10 of the Regulation of 1812 the substituted 
service can only be resorted to “ when the tenant absconds or 
conceals himself, <&o,” whereas under s. 14 o£ the Rent 
Law, the substituted service may be made, “ i f  fo r  m y  reason 
the notice cannot be served personally 

And there is doubtless good reason for this difference in the 
two enactments. Under the Regulation o f 1812 the mere service 
of the notice to pay enhanced rent of itself rendered the tenant 
liable to pay the enhanced rent mentioned in the notice; whereas, 
practically speaking, the notice given under s. 14 of the 
Rent Law only enables the landlord to bring a suit against the 
tenant to establish his right to the enhanced rent, and in that

41
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suit the question whether any and what enhancement ought to 
he allowed, ia cluly considered <jnd triod.

In the first case, therefore, thore is ovory roason why personal 
service should ho a condition precedent to the enhancement, 
and should not bo dispensed with, except in  the case o f the tenmt 
absconding, or concealing hi/niself, or in tho words of tho Privy 
Council, Im ping out o f the way to avoid service; whereas in 
tho last case, where the notico is merely a preliminary stop to 
bringing a suit, it wUs probfibly thought reasonable that personal 
eervico of it should be unnecessary, if, fo r  any reason, the 
tenant could not bo personally served.

Whether this was the view of tlio Legislature or not, it is 
certain that the language of tho two enactments is very different; 
and it ia obvious that the lowor Appellate Court has made 
a mistake in applying to this case, where tho question arose 
under s. 14 of the Rent Law, tho more stringont rule which 
was laid down by Regulation Y  of 1812.

The mistake, however, was ono for which tho Subordinate Judge 
might well be excused, for in. the 1'oporb of the Privy Council 
case in the Weekly Reporter, it doos not appoar to what enact­
ment their Lordships were referring; and we find, moreover, that 
in more than ono instanco in the High Court this decision of the 
Privy Council seems to have been misinterpreted in the same way,

In the present case it appears to us that the fact of the tenant 
not being found, although search was mado for him, was a 
sufficient roason primi% facia for affixing the notico at his place 
of residence, The witnesses were not cross-examined as to the 
sufficiency of the search, and tho defendant, though callod as 
a witness, docs not protend to say that ho was at homo at the 
time, or that notice might have been served upon him personally.

It is probable that but for tho misapprehension of the law, 
into which the Subordinate Judge has fallen, ho would have 
agreed with the Munsiff as to the sufficiency of the notice; but 
speaking for myself the only doubt I  have had is, whether the 
learned Judge who decided this case ought not to have romanded 
it to the Court below, pointing out to the Subordinate Judge the 
mistake ■Which he had made, and directing that the case should be 
retried.

TUB INDIAN LAW REPORTS [VOL, XI.
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But my learned brother thinks— and I  am disposed to agree 
■with him— that this course would-be almost superfluous; because, 
if we were to send the casO back to the Subordinate Judge, with 
the observations which we have already made, we cannot doubt 
but that he will find the notice to have been sufficient.

We think, therefore, that the learned Judge was right in the 
view which he took, and that this ^ppeal should be dismissed 
with costs.

Appeal dismissed,

Before Mr. Justice Field and Mr. Justice Grant.
KALI OHANDRA fJINGH and another (P la in t iffs ) v . RAJKISHORE 

BHtTDDRO (oke of th e  Defendants.)#

Co-sharers in an undivided estate—Suit for enhancement of a proportionate share 
of the rent hj one Go~sJiarer—Collection of rents separately.

A, an eight-anna sharer in an undivided estate, who collected his portion 
of tlie rent separately; brought a suit upon notice issued by himself against a 
tenant in which he made the other co-sharers parties defendants to recover 
arrears of rent at an enhanced rate in proportion to his share.

HeId, that suoh a suit was not maintainable, unless, it could be shown 
that tlie co-sharers had refused to join as plaintiffs.

£id/m Bhusun Basil v. Kamaraddi Mundul (1), distinguished.

The plaintiffs, who were the owners of an eight-anna share of 
an undivided estate, brought this suit for enhancement of rent in 
proportion to their share. The other co-sharors were made 
parties (defendants) in the suit. It waa not disputed that the 
rents in the plaintiffs’ share were paid separately; blit the conten­
tion waa that the suit could not be maintained at the instance o f* tthe plaintiffs alone who were owners of a fractional share of the 
estate in which the holding was situate. The Munsiff held that 
Gopal v. MacnaghUn (2) did not apply, and relying on the

0 Ajjpoal from Appellate Docree No, 2748 of 1883, against the deoree of 
Haboo Rajondra Coomar Bose, Additional Subordinate Judge of My- 
mensingh, dated the 5th of July 1883, affirming tlie decree o f Ifcboo Anand 
Nath Mozoomdar, Munsiff of Netrocona, dated the 1st of September
1883.

(1) I. L. R., 9 Calc,, 864.
(2) I. L, R,, 7 Calc,, 751.
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