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[See also Km hU  v. Farren (1 ); Lvma v. D$ h  C ow  (2)] tags
The principle of this rule ia, tjiat for the purpose of making kowstoliah 

these statements with reference to the joint concern or common s™“gIBI 
Bubject of interest, one partner or co-contractor is considered to be Mt£ TiL 
the agent of the others; aud this rule, as I  take it, is enacted, stjndabi 
though in a somewhat concise form, in s. 18 of the Indian 
Evidence Act.

As this is the only point of law raised which is worthy 
of notice, I  think that the appeal should 'be dismissed with 
costs.

Ghose, J.— I.concur in dismissing the appeal, as I  think 
there was sufficient evidence in point of law to justify the 
finding of the Courts below.

Appeal dimdased.

ORIGINAL CIVIL.

B tfm  Ur. Justice Pigot.
MALOHUS (Plaintiff) i>. BROUGHTON and anotheb (Defendants.) issb

, _ JtMl6
Will—Construction—Charitable gift—Cy prb* doctrine—La$&, ----------

A testator direoted his executor to set apart a sum of Es. 7,000 to provide a 
fund for or towards the education of two or more boys at St. Paul's School,
Calcutta, suoh boys to be natives of Calcutta, of poor and indigent parents, 
or fatherless children of Armenian or other Christian religion. The testator 
died in 1867. In 1864>, the St. Paul’s School, Caloutta, was removed to 
Darjeeling. In the Si. Paul’s School, Calcutta, the fees for day-scholara 
and day-boarders were Rb. 8 and: Be. 10 respectively. In the St. Paul’s School, 
Darjeeling, there were so day-scholars nor any day-boarders ; and the cost of 
a regular boarder would be about Bs. 400 per annum.

Meldi that the gift did not lapse, being a general charitable bequest,, and 
that under tbe circumstances it must be executed cy prfa.

Oh the 20th day of June 1859, Nicholas Isaac Malchus, an 
Armenian inhabitant of Calcutta, made and published hia. last 
will and testament, thereby, after making several pecuniary and 
other bequests, he directed as follows in the 5th danse of hia 
will:—

" I  direct my executor to invest the sum of Company’s rupees 
seven thousand in the purchase of Company’s paper and to 

(1) .3 0, & P., 623. (2) 1 M, & S., 249,
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1885 stand; possessed thereof in trust by means of the income of the 
M a i o h u s  same to provide a fund fos or towards the education of two or 

B b o u g h io n ,  wore hoys at St. Paul’s School, Calcutta, to be from time to 
time nominated for that purpose by the trustee for the time being 
of this my will, such boys to be natives of Calcutta, of poor and 
indigent parents, or fatherless children of the Armenian or other 
Christian religion, and, such income to be paid to the Governors, 
Trustees or Managers of the school for the time being for the 
purpose of such-, education -T and I direct that no boy shall be 
eligible for admission to thl_ benefit of this provision at an earlier 
age than seven, or at a later age than twelve, nor shall he conti
nue the enjoyment thereof after he shall have attained the age 
of seventeen, though entitled to its benefit up to then; and when
ever a vacancy shall occur either by removal of any such boy at 
the age aforesaid, his earlier death, or from any other cause, the 
trustee for the time, being of this my will shall fill up the vacancy 
by appointing some other boy of the character and qualifications 
hereinbefore in that behalf stated, and each boy admitted to 
the school shall be subject to the government and discipline 
thereof.”

The., last clause of the will, so far as is material for the pur
poses of this report, ran as follows : “ I do hereby nominate and 
appoint my said wife executrix and trustee of this my will 
during her life, and after her decease or renunciation ofsiich 
office X hereby nominate and; appoint the Administrator-General 
of Bengal for the time being the executor and the trustee of this 
my will.”

The testator died on the 23rd of December 1867, leaving a 
widow, and the plaintiff-his only son, him surviving. The widow 
obtained probate, of the will and administered the estate until 
her death in February 1881, when the Administrator-General 
of Bengal took upon himself the administration of the estate,

In September 1863, the St. Paul’s School, 'Calcutta, was closed 
by order of the committee of the school. It had for some years 
previously been a failure financially from want of success in 
competing with other schools newly established in Calcutta, and 
the committee thought it would be desirable to give up the school 
in Calcutta and establish one in the hills either at Hopetown or
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Darjeeling. This was done. The committee sold the Calcutta 1885 
property '̂ and with the proceeds purchased some lands in M alch u s  

Darjeeling, where, in March 1864, they established the school bbouohton. 
thenceforward known by the name of the St. Paul's School,
Daijeeling. This proceeding was always referred to by the school 
authorities as the transfer of St. Paul’s School from Calcutta - to 
Daijeeling.

During the year 1877, Mrs. Malchus paid the interest on the 
Es. 7,000, namely Ra. 280, to the Governors.and Trustees of St.
Paul’s School, Darjeeling, for the education of one boy. From the 
year 1877 no payments were made îther by Mrs. Malchus or by 
the Administrator-General. On the 11th of February 1884, 
the plaintiff instituted the present suit for the construction of the 
will' of the testator so far as it related to the "bequest contained 
in the 5th paragraph; for a declaration that the St. Paul’s School,
Calcutta, had ceased to exist at the time of the testator’s death; 
and that the legacy of Es. 7,000 had lapsed and fallen into the 
residue of the estate of the said testator to which the plaintiff 
was entitled; for accounts and for general relief. The defendants 
were, the Administrator-General, and the Yenerable Aiohdeacon 
Atlay who was appointed by the governing body of St. Paul’s'
School, Dag eeling, under the provisions, of Act X X I of 1860, under 
which Act the school had in 1867 been registered as A society.
From the evidence it appeared theft the fees at the St. Paul's 
School, Calcutta, ranged from Es. 8 and Es. 10 per month-for day 
scholars and day boarders to Es. 35 and Es. 40 per month for 
regular boarders.' At the St. Paul’s School; Darjeeling, there were 
none but boayders, the average cost for each being about Rs.' 400 
per annum.

Mr O’Kinealy (the Advocate- General Mif,: G, Q. Paul with Him)' 
for the plaintiff,—The plaintiffs contention is that thft’gift of Bs;
7,000 has lapsed and fallen into the residue. This contention invol
ves two questions : first, whether the St. Paul’s School, Calcutta; 
was in existence at i!he death of the testator in 1867 5 secondly, if 
not, whether this is a gift which .the GdurfewiLl execute cy prfa t 
As to,the first question it is submitted on the evidence that the 
school pointed out by the .testator was .not in existence at th& death 
of the testator. The St. Paul’s School, Darjeeling, is not the
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1835

M a l c h c s
v.

B b o u g h t o u .

St. Paul’s School, Calcutta, merely transferred to Darjeeling. It ia 
entirely different in it3 aims and in its character. As to the 
second question this is not a gift which the Court will execute cy 
pres—Clark v. Taylor (1) ;  Bussell v. Kelhtt (2); Fish, v. 
Attorney-General (3).

Mr. Hill (Mr. Stolcoe with him) for the Trustees and Governors 
of St. Paul’s School, Darjeeling.—This is a general charitable gift 
and cannot fail in any case. (He was stopped on this point.) My 
clients are entitled *to the fund. It was given to St. Paul’s School, 
and the mere transfer of'the school from Calcutta to Darjeeling 
was immaterial so far as thi bequest was concerned. Even if the 
Court were disposed to think the gift should be executed ey pres 
we are the parties entitled; as the St. Paufs School, Darjeeling, 
is the successor of, and resembles more nearly than other insti
tution, the school mentioned by the testator.

Mr. White (Mrv Allen with him) supported the contention of 
the other defendants.

The judgment of the Court was delivered by
PlGOT, J.—The plaintiff claims in this suit that the legacy 

under para. 5 of the testator’s will has lapsed. It has been argued 
by his Counsel that the legacy was intended for St. Paul’s School, 
Calcutta; that the school came to an end; and following the 
principle laid down in Clark v. Taylor (1), Bussell v. Kellett (2), 
and Fisk v. The Attorney-General (3), the object of the bequest 
having disappeared it must lapse, and that he as son of the tes
tator becomes entitled to the fund. Now the question depends 
as has been all along admitted by counsel on both sides, entirely 
on the construction of para. 5 of the will.

Counsel are not at issue on any question of law.
I think on looking at all the terms of thi8 paragraph of the will

I must hold that the intention of the testator was not to make 
a gift either to or for the benefit of the school but fox the furthe
rance of the education of the sort of persons described in the 
paragraph as “ two or more boys, natives of Calcutta, of poor and

(1) 1 Drew, 612, (2) 3 Sm. and G., 284.
(3) L. R. 4 Eq. 521.
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indigent parents or fatherless children, of the Armenian or other 188* 
Christian religion.” jialchub

In the first place there is no beqilest of the money to the school bbotoh.tost, 

at all. There is simply a direction that the trustees or rather the 
executors shall invest Es. 7,000 in Company’s Paper, stand 
possessed thereof, and by means of the income provide a fund 
for or towards the education of boya of the description mentioned 
at St. Paul’s School, Calcutta.

Not merely is there no bequest to the school but the -will 
contains directions as to what the’ boys are to get as objects of 
the testator’s bounty, that is education; and that education 
they are to have, by its being paid for it at St. Paul’s School,
Calcutta. It appears to me that to bring the case within the scope 
of the cases cited it would be necessary that the money should 
pttaa to the institution, which it is suggested by the plaintiff’s 
Counsel was the object of the bequest. That is not what is 
done in this paragraph, I think that the name of thfc school is 
introduced in two places in the will—once with the object’ of 
directing that the education contemplated 'shall be obtained 
there. He appears to use a reference to St. Paul’s "School,
Calcutta, in a subsequent part of the will as an indication 
of the standard of education he wishes the objects of the 
bounty in that part of the will to receive, and I  so use it 
here. Holding, therefore, that the bequest is not to an institution 
Buch aa the school, the case does not fall within the authorities 
cited, and therefore I. cannot hold that the legacy has lapsed. It 
is not necessary now to decide the question argued by Mr. 
O’Kvnealy, and discussed by Mr. EiU , as to whether the 
St, Paul’s School at Darjeeling is a continuation of the 
school which existed in Chowringhee twenty years ago. t  must 
have done so had I  been with the plaintiff in his construction of 
the 5th para, of the m il; as I am not, and having regard to the 
view I entertain of the other part of the case, it is iiot neces
sary to determine* this question. It appears to me, that whether 
or not the Daijeeling school is ■ the same institution as existed 
in 1863 in .Calcutta, if it be the case that the education 
there given cannot under the circumstances be given tp children 
answering the description of the objects of the testator’s 
bounty, that the doctrine of cy prhs must come in, and it appears
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1884 on facts admitted that that is so. The ob ject. of the testator, as 
" aialohus I  understand it, was to provide oducation for two ormoreboya, 
Brought on na^ves Calcutta, children' of poor and indigent parents or 

' fatherless children, of tho Armenian or other Christian religion." ,  
Now it is clear that this small endowment on tho face of it is 

insufficient to provido the expenses of oven one hoarder 
at tho Darjeeling school as it now stands. It was insufficient 
to defray tho expenses ef ono boarder in tho school at Calcutta1 
as it was in 1862-63. I  cannot but suppose that the testator 
when he fixed the purpoeo to which tho fund was to be 
applied knew tho circumstances of the charges made at the 
school at that timo, as given, in evidence here, and knew that tbe 
Fund could not be applied for children to boarc -̂ at tho school, I 
think, taking all the facts into consideration, that ho must have 
contemplated the education o f children as day-scholars only or as 
day-boarders such as were attonding school at that time, and for 
such purpose I  think, the fund must now ho applied.

Tho character of tho education given at St. Paul’s School, 
Darjeeling, is I  am satisfied such as tho testator would have wished, ■ 
that I  hold to have been an education at a school where roligious 
teaching was imparted according to tho form of belief of the 
English Protestant church. I  do not intend to 'oxclude the 
possibility, such, as has boon suggested by Mr. H ill, that should 
there be found some other fund, and the persons at whoso dis
posal such fund is should be willing to supplement the fund in 
this suit, so as to provide for tho education of tho boys ill 
Darjeeling. I f  that could bo done, no doubt, the object of tho testa-, 
tor would bo amply satisfied. That can ho inquired into in the 
reference which I  must order. When I say I  conclude that the 
testator contemplated at host day-boarders on,ly, though he haa 
not actually specified that class, I  do so on tho assumption that 
ho can get nothing better than that sort of oducation for the 
available income,

There must be a reference to the Eegistrar” to report on the 
question in *what manner the wishes of the testator can fee 
best earned out having regard to the decision I  have come to. 

Attorney for plaintiff: E . JJ", Ilem.fry*
Attorney for defendants : Qarmthera and 0. 0. Gangooly.


