
'^ tate in the hands of Badhamani, as the surviying^do'W’ after Sk 
the death of Nilamani. Many of the stipulations in tlie mort- 
gages were personal to Nilamani, and they cannot be held to have 
heen binding or intended to be binding npon Eadhamani or her ""axakajeb-" 
interest in the event of her surviving. wabi.

Their Lordships are, therefore, of opinion that the mortgages 
were not binding upon Eadhamani, and that the decree of the 
High Court ought to be reversed, with costs in that Court, and 
the decree of the District Judge affirmed.

They will humbly advise Her Majesty accordingly.
The respondent must pay the costs of this appeal.
Appeal allowed.
Solicitors for the appellant—Messrs. Pemberton ^ GfartJh
Solicitor for the respondent—Mr. R. T. Tasher.
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APPELLATE CIVIL.
Before Mr, Justice Mwkiusami Ayyar and Mr, JusUee Best 

MXJTTUVA.DUQ-ANATHA T E Y A R  (P lahttxff), A pbei,ia n t , i89i.
March 1. 
April 25.

P E E IA S A M I (D ependant), E espondeott.*

E.indu Uw—Impcvrtiile mmindan—Ohtructe^ inhsriimm—-Interest o f holders of— 
Inlieritame iy  Aaughters’ sons—OmlJProoeclure Gode, ss. 13, 43—” Bes Judicata.”

•
In a suit to recover possession of tho impartible zaminiiari of Bliiva-ganga, it 

appeared ttat the Istimrar zainindar died in 1829, and that aftsr an interval ol 
■wrongful possession by Ha brother and Ma descendants, Ms daughter established 
her title to succeed him and was placed in possession in 1864. She died in 1877 
leaving the present plaintiff (her son), and three daughters her surviving. A suii- 
’vas then brought by the father of the present defendant, Vho was the &«' 

iir elder sister (deceased), against the present plaintiff and the daughters- 
p̂.ee for possession of the zamindari to which he claimed to be 
ieritiindej. ’' A' decree '^ s  passed for the ^plaintiff in thQ̂  
bained possession of the zJamindsiri and retained 

r£e was succeeded by the present defendant. Tb.e aJ 
ing that the right to the zamindari had devoid 
OS the death of the plaintiff in the formei 

iS[eU, {l) that the defendant’s fali 
no» 'to' a, Jhere right of managemî



Jiad a right oi stirvivorsMp, but that lie had succeeded to the estate as full owner 
and had therefore heeome a fresh stock of descent;

(2) that accordingly, nearness or remoteness of relationship to the Istimrar 
liRiASAMi. zainindarms immaterial, and the defendant’s right of succession waanot affected 

hy the fact that the -whole class of the Istimrar zamindar’s daughters’ sons had not 
heen exhausted;

Seld also, that the plaintiff was not precluded from raisiijg the contentions to 
■which the above rulings relate "by reason of their not having been raised by way of 
defence to the suit brought against him by the defendant’s father.

A p p e a l  against tiie decree o f  S. Gopalaciiari, Subordinate Judge 
of Madura, East, in original suit No. 87 of 1889.

Suit to recover possession of tlie impartible zamindari of Shiva- 
gimga. Tke facts upon -wliicli tke plaintifE’s title was based were/ 
undisputed and were as follows :— The Istimrar zamindar died 
in 1829. On Ms death his brother entered on the estate, and he 
and his descendants retained possession until 1864, when Kattama 
Natehiyar, 'who was the daughter of the Istimrar zamindar, 
obtained possession under a decree of the Privy Council, see 
Kattcoma Natcliiar v. The JRajah o f 8hwagunga(l)i and held the 
estate until she died in 1877, leaving the present plaintiff (her son), 
her three daughters, and Dora Singha Tevar, the son [of her 
elder sister (deceased), her surviving. The defendant in. the 
present case was the son of Dora Singha Tevar.

On the death of Kattama Katohiyar, Dora Singha Tevar filed 
original suit No. 1 of 1877 on the file of the District Court at 
Madura agaiast the present plaintiff and the daughters of the 
late ranee and obtained,a decree, see Muttu Vaduganadha, Temr v. 
Bora Singha Temr(2), under which he entered into possession of 
the zamindari and held it until his death in 1883, when he was 
succeeded Tby the present defendant.

The issues framed in the suitj so far as they are material for 
’SDOses of this report, were as follows;—

on the death of Dora Singha Tevar, succession 
W . traced from the maternal grandfather as 

or from Dora Singha Tevar himself 
■ieffeBdant ?

not estopped by the decree in 
°77 from tracing succession

Mad,,1290.
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from, the Istimrar zamindar on the death of Dora MtJi'TUTADv- 
SinghaTeyar?

(iii) Whether, as contended by th© plaintiff, on the death of i  Sl'tXA.SAlMT ■
Kattama Natohiyar, the estate devolTed upon defend­
ant’s father ’and the plaintiff as joint family property, 
and after the death of Dora Singha Tevar, the property 
devolved upon the plaintiif as snryivor of the two 
grandsons ?

(iv) Whether, as contended by the plaintiff, D|)ra Singha
Tevar^s possession was such as not to constitute him a 
fi’esh stock of descent, but he took the property only as 
manager by reason of the impartibility of the estate, 
subject to the right of the plaintiS to succeed to the 
enjoyment of the estate upon the death of Dora 
Singha Tevar ?

(v) Whether, on the death of Dora Singha Tevar, the plaintiJK
is entitled to succeed to the zamindari in preference lo 
the defendant by virtue of the plaintiff being the sur­
viving grandson of the Istimrar zamindar and the 
defendant being only his great grandson?

(vi) Whether, as contended by the plaintiff, the rule of suc­
cession to the zamindari is that the eldest of a class 
succeeds, and that on his death the survivor of the 
class succeeds in preference to the male issue of such 
eldest member of the class ?

(vii) Whether the plaintiff is estopped  ̂by the decree in original 
suit Iî o. I of 1887 from claiming the zamindari from 
the defendant who is the legal representative of 
Doya Singha Tevar  ̂ the senior of the grandsons of the 
Istimrar zamindar ? ■

As to^the subject of the second issue, the defendant’s 
tion was that it was virtually established in th© formi 
the sudQ0Ssic>n should be traced from the last mal 
the plaintiff was acoordingly estopped fmYia 
inode of detolution.. The Subordinat 
was not maintaiaable on the grc 
suits were not identical, since 
•^hom Siucoession was tô  
female, and in the 
afier thei death
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Mottutadu- defendant’s contention -was that, inasmucli as tlie plaintiff did not 
*Tbtar  ̂ set up in tlie former suit that lie had a joint right to the zamindari 

^ «■ along with the defendant’s father, or a right of snrviyorship 
or succession on his death, the plaintiff was now estopped from 
setting up such a case. The Subordinate Judge similarly over­
ruled this plea, on the ground that the averments now made by 
the plaintiff were not material to hie defence in the former suit.

The Suhoidinate Judge held on the remaining issues that the 
plaintiff had. Jiot established his title to the zamindari and dismissed 
the suit.

The plaintiff preferred this appeal.
FarthasaradJii Ayyangar and -Eangachariar for appellant.
Subrmnanya Ayyar^ Bashyam Ayyangar and Desikachariar for 

respondent.
Muttusami A yyar, J.—The oontest in this appeal is as to the 

right of succession to the zamindari of Shivagunga. Dora Singha 
fevar was the last male holder, respondent is Ms son and appel- 
lant is the son of Kattama Natchiyar, Dora Singha^s predecessor. 
Appellant is related to the Istimrar zamindar as daughter's son 
and respondent as the son of a senior daughter’s son. The ques- 
tion for determination is whether, under the Mitakshara law, sue- 
cession is to Tbe traced from the last male holder or the Istimrar 
jsamindar. The first and third to sixth issues recorded in this case 
relate rather to the different grounds on which appellant presses 
his claim than to independent questions.

As regards the first issue, viz., whether succeesion is to be traced 
from the last male holder or his maternal grandfather, appellant^s 
contention is that when a person succeeds to an obstructed
heritage, that person is not, whether a male or female, a full
■<jcwiier. There isj however, no warrant for it in the Mitakshara. 

“senexal rule of Hindu law is that when a male heir succeeds 
the former is as much full owner as the fatter, th© 

stated by Mami in chapter IX , verse 187, that 
.the inheritance belongs. The only recog«« 

4  when a female, such as a widow or
her succession is a case of inter-*

't sapinda, on the authority,
■̂ ê death of such female, the 

11 take the heritage, 
oduction in the
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Mitaksliara of widow and daughter among lieirs is explained in ilie Muttovadi, 
decision of tHs Ooni't in MuUu Vachiganadha Tevar v. Dora 8ingha 
Temr{l). As for obstraoted and unobstructed heritag-e (saprati- '»■ 
banda and apratibanda), the distinction ia material only to the 
extent that, in the one case, the nearer male heir excludes the more 
remote, whilst in the other, the doctrine of representation excludes 
this rule of preference. It is founded upon the theory that the 
spiritual benefit derived from three lineal male descendants, such 
as son, grandson and great grandson, is the same, though among 
collateral male heirs  ̂ the quanf/iim of such benefit varies in pro- 
portion to the remoteness of the male heir from, the deceased male 
owner. Hence it is that the text of Yajnavaleya, cited in 
Mitakshara, chapter II, section 1, verses 2 and 3, premises the 
death of a male owner without male issue, and enum.erates his 
heirs in the order in which they are entitled to succeed, adding 
that on failure of the first in the order in which, they are enume­
rated, the next in order is the proper heir. Thus the rule th,at to 
the nearest sapinda the inheritance belongs applies alike whether 
th.e heritage is obstructed or unobstructed with this difference, viz., 
that when the last full owner leaves sons, grandsons and great 
grandsons, their sapinda relationship confers equal spiritual benefit 
on him, though their blood relationship is not the same, and that 
they are all co-heirs within the meaning of the rule. The decision 
of the Subordinate Judge on the first issue is, therefore, correct.

The third issue is whether, upon tlie death, of Kattama Natohi- 
yar, the zamindari devolved upon Dora Singha Tevar and appellant 
as joint family property, and whether, upon the death of the for­
mer,, it devolves upon th.e latter by right of survivorship. It is 
suggested for appella-nt, first, that it is joint family property; and, 
secondly, that his rigbt of survivorship excludes respondent from 
succession. The right of survivorship, as recognized by the Mit« 
shara, presupposes two things,: viz., -a subsisting ooparce-  ̂
respect o f the property in litigation, and the death o£ 
owner without male issue. In the case befo 
Dora Singha Tevar’s son, and even assun 
common both to appellant and Dora ^  
viyprship can arise in a p p e l l a n t ’ 

supposes a common descent
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dttuvabti- oommunity of interest in tlie propexty in dispute, and as dangMers 
T̂evau'" transferred lay marriage to tlie gotras or tlie farailies of their 

liusbands, neither can they nor their sons be said to be coparcenerspEHlASAMt. <f A
so as to constitute a joint Hindu family in the true sense of the 
expression. Further, to what extent an impartible estate can be 
treated as joint family property, though it vests in one of its mem­
bers by the custom of primogeniture, and to what extent a right of 
surviTorship can be deduced from impartibility was considered by 
this Oourt in Naraganii AcJianmiagaru v. Venkataohalapati Nayani- 
mru{V), and the decision in that case rests on the view that, before 
succession can pass from one line of descent to another, the former 
must be extinct, and that the proper heir is not necessarily the 
coparcener nearest in blood to the original owner, but the nearest 
coparcener of the senior line. Again, how far it is joint family 
property as between father and son for the purpose of invalidating 
a mining lease granted by the former was considered in Beresford 
Yr JRa,masiibba(2)̂  and it was held in that case, on the authority of 
the decision of the Privy Council in Sartaj K m ri v, Deoraj Kuari{Z), 
that, even as between real coparceners an impartible estate 
devolving in accordance with the custom of primogeniture is noi 
joint family property for all purposes. The right of survivorship 
on which appellant insists was properly held by the Subordinate 
Judge not to subsist.

The fourth issue was 'raised with reference to the contention 
that Dora Singha Tevar’s interest in the zamindari was only a 
qualified interest, and that it consisted only in the right of manage­
ment subject to appellan'̂ fc’s right to succeed to him on his death, 
and the Subordinate Judge was right in disallowing it also. In 
the first place, Dora Singha was owner and not a mere manager, 
and his ownership was that of a male sapinda and not a qualified 

^tage as in the case of a widow or daughter. The Smritis from 
ills right of succession is deduced by the Mitakshara in 

■̂ tion III, verse 6, are those of Vishnu and Manu. The 
-acegard to the obsequies of ancestors, daughter’s 

^on’s sons’ ’ and the latter observes:—  
a daughter, whether formally ap- 

a husband of an equal class,
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“  tlie maternal grandfatlier becomes the grand-sire of a son’s son;
“  let that son give the funeral ohlation/^ The Smriti on which oanatha

• B̂VAiBLthe Mitakshara rests the daughter's succession is that of Yrihas- v.
pati, who says, “  as a son, so does the daughter of a man pro- 
‘ ‘ ceed from his several limbs/'’ It is then clear that in the case 
of the daughter, the ground of succession is that she is her father’s 
sapinda, because she proceeds from his limbs like a son ,* but in 
the case of daughter's son it consists in the union of blood relation­
ship through the mother with that of sapinda relationship in its 
spiritual sense, as in that of a son’s son or the son of an appointed 
daughter under ancient Hindu law. Here I  may also draw at­
tention to the Vedic texts cited in Smriti Chandrika and to their 
ejffect as discussed in chapter IV , verses 4~8, Those texts show 
that there is a passage in the Taittiriya Veda to the effect that 
females and persons wanting in an organ or sense or member are 
incompetent to inherit, that accordingly Baudhayana says that 
females are incompetent to inherit, and that the author of the'
Smriti Chandrika considers that what they take is not dayam or 
pure heritage, but only an “  amsom,”  or an allotment, in the 
nature of a provision or a qualified heritage. Eeading the fore­
going passages together, it follows that, when the daughter 
succeeds, she takes the heritage as an amsom or as a provision for 
life with power of alienation on exceptional grounds, or, as it is 
usually put, as a qualified heritage j and that, as she succeeds 
solely by reason of blood relationship, her succession is constituted 
into a case of interposition between two consecutive male heirs 
who are both blood relations and sapindas in a spiritual sense. It 
is also clear, on the other hand, that, when the daughter’s son 
sucoeedsj he succeeds as a regular sapinda in the same way in 
which a son’s son or the son of an appointed datighter succeeds, 
that the Vedic text and the disability consequent upon, it do not 
apply to him, that he inherits from his mother’s father, though 
after her death, and not from her, that he is a full ownet like 4 
son’s son or an appointed daughter’ s son, and thatj like ev©Ey 
regular,or male sapinda, he also becomes a fresh 
when the right to inlierit once vests in hiai. T̂he appellant’s 
contention, which ignores this distinetibii between the daughter 
and the daughter’s son as hei^s-atJaw, cannot be supported

As regards the fifthJlsSue, it is sufficient to state that neajuess 
or remoteness of rGlatibnsliip to the Istimrar’ zaJiLiiidar is per»
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gfjn*'
PivruTTDVAor- fectly immatenal. As olbserved by the Privy G'oimcil in Neel- 

'tevae^ Idaio Deb Bur-mono v, BeercJmnder Thakoor[l) and by tliis Court in 
Pebiasami. Naraganti Achamma Gam v. Venlatachalapati Nai/anivaru(2) “  it is 

“  tlie nearest in blood to the last male holder, that is the proper 
“  heir, and not the senior member of the whole group of agnates.”

In connection 'witli the sixth issue, it is argued for appellant 
that like daughters daughters'’ sons inherit as a class, and that 
as all the heirs in each class must be. exhausted before the estate 
devolves on another class, appellant is a preferable heir by right 
of survivorship. This contention is again  ̂ as observed by the 
Subordinate Judge, clearly not tenable, It ignores the principle 
that, -when by the custom of |>rimogeniture, the senior male in a 
class of heirs excludes the others, the exclusion continues not only 
during his life> but so long as he leaves lineal heirs competent to 
succeed to hira. I f an impartible estate devolves on the eldest of 
three sons by the custom of primogeniture to the exclusion of the 
;fest, the preference due to seniority of birth is not a mere personal 
privilege, but a heritable interest --which descends to his lineal 
heirs as his representatives. The doctrine of representation a% 
between the father and his three lineal descendants  ̂consequent ^  
the notion that he is reborn in them, obtains on- Qaoh occasion the 
succession opens up and the eldest son's right to exclude his 
brother is continued to his lineal male heirs. It is then said that 
when an impartible estate devolves on the eldest of several daugh­
ters, the other daughters take by right of survivorship. ‘ Each 
daughter’s succession is only a case of interposition, and as she 
dies, the next in seniority is her father’s heir and thus inherits the 
estate as her, and not by right of survivorship as recognized by 
the Mitakshara.

As regards the second and seventh issues, I  agree in the opinioA, 
of the Subordinate Judge that there is no estoppel in either case, 
for the reasons assigned by him. As the appeal fails bn the merits, 
it is not necessary to consider the eighth, ninth and tenth issues.

I  would dismiss this appeal with costs.
B est, J.~This is an appeal b y  the plaintiff against the Sub­

ordinate Judge’s decree dismissing his suit for possession of the 
Zamindari of Shivagpga to which plaintif claims to be entitled 
to succecd on the death of the late Zamindar Dora Singha Tevar,

(I) 12 (2) 4 Mad.; 20f.
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in profsronoe to th.6 defGndaiijtj who is til© son of tlio s&id DorSi Muttdvadu” 
Smgha Tevar.

The Istimrar zamindar was G-ouri Vallabha Tevar, who died 
in 1829. Thereupon, his brother Mutta Vaduga Tevar took pos­
session, and he and his descendants retained the same till 1864, 
when Kattama Natohiyar, daughter of the Istimrar zamindar, re- 
covered the same under the decree of the P riv j Council, following 
on the judgment of their Lordships in Kattama NaUhiyar v. The 
Rajah of 8hwagmiga{l). Kattama Natohiyar died in 1877; when 
a contest arose as to the right of succession between her son, the 
present plaintiff, and Dora Singha Tevar, the son of her elder 
sister (deceased) Vellai Natchiyar, which resulted in favom* of the 
latter, on the ground that the estate taken by Eattama Nat- 
ohiyar as a daughter was a limited estate, and that on her death 
it devolved not on her own heii-, but on her father’s heir, and that ■
Dora Singha- Tevar, as senior grandsoUj was that heir—MvbUu 
Vadugamdha Tevar v. Bora Bingha T<imr{2). Dora Singha Tevlr 
succeeded, therefore, and held the zamindari till 1883, when 
he died.

Henoe this suit, in which the plaintiff (appellant) seeks to get 
possession as grandson of the Istimrar zamindar and, therefore, 
more closely related to him than defeudant, who is a great grand­
son.

The question, therefore, is whether, on the death of Dora 
Singha Tevar, the succession is to be traced from the Istimrar 
zamindar as contended by the plaintiff, or,from Dora Singha Tevar 
himself as urged on behalf of the defendant. The Subordinate 
Judge has upheld the defendant’s contention, and I  a.m of opinion 
that he is right in so doing.

It is urged oa behalf of the plaintiff that Dora Singha Tevar^s 
possession was as manager of the estate by reason of its imparti- 
bility, and that the estate haying been the joint family property 
of himself and plaintiff, the latter is entitled to the same by rigrht 
of survivorship.

As was observed in the the
r e p o r t T h e  impartibility of'the do#  not necessitate
“ the denial of the right of survivorship, and there are Hot 
“ wanting in the admitted rules which govern the enjojTlient of
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MOTTTj-viiitr- “  suoli property and tTie succession to it, indicia of co-ownersliip
*Teyaû  “  and consequent snrTivorship.”  But can tlie plaintiff "be held to

Pesusam: ^ co-owner of the zamindari witli Dora Singiia Tevar ?
for it is only in case of co-ownership that there can be a right of 
survivorship. As pointed out by the Subordinate Judge, plaintifi 
and Dora Singha Tevar are the sons of different fathers and con­
sequently members of different Hindu families, and therefore not 
coparceners within the meaning' of the Hindu law. The claim by 
right of survivorship has, therefore, been rightly rejected; and as 
the last male owner from whom the right of succession is to be 
traced is Dora Singha Tevar, the Subordinate J udge is right in 
holding that the son, the defendant, and not the plaintifl, is the 
person entitled to succeed to the zamindari.

This appeal fails, therefore, and is dismissed with costs

APPELLATE CIVIL.

1892, 
February 18. 

A.pxiU8.

Before Mr. Justice MuUiisami Ayyar and Mr. Justice Beat.

SAH MAN MULL and a n o th e r  (P la in t i f fs ) ,
A ppellants,

V,

K A N A G A S A B A P A T H l ( D efendant), R espondent.'*

Oivil Pmedwe Goie, ss. 344, 294, 308, 622—Sale in execution—Purolme-money mid 
judgmmt-deht set off agaî ist each other—Representative o f decree-holier—Appeal

One who had attached a decree and obtained leave to bid at the sale of land 
ordered to be sold in execution, and to have the purchase-money and the amotint 
dne under the decree sat off against each other, became the purchaser for a sum 
less than the amount due under the decree. The Court made an ordor under Civil 

■ Procedure Code, s. 308, cancelling the sale and ordering a re-sale on the ground the 
purchaser had not paid the full amount due on his purchase within the time limited. 
The purchaser preferred a revision, petition nnder Oivil Procedure Code a. 622 ;

SeM, (1) that the petitioner was the representative of the deoree-holder within 
the meaning of Oivil'-Procedure Code, s. 244, and might have preferred an appeal 
against the order sought to be revised j

(2) that the petition for revision was accordingly not maintainable, 
although, nnder the circumstances above stated, the Court had no jjurisdiotion to 
make an order under Oivil Procedure Code, s. 308.

* Xf̂ tters Patent Appeal JJJo. 37 of 1891.


