
occupy a position in \vhicli Ms decision may be obnoxious to one Bala P a t t a - 

or other of Ms relatives. It has already been held in tlie ca^Ss *cSetti  ̂
of Pugardin y. Moidiii{\) and Bepiii Behari Choiixlhry 
Frosad MuUich{2) tbat section 510 is not applicable unless, as its ' O h e t t i .  

language implies, the arbitrator who is superseded for being un
willing to act, previously consented to arbitrilte. On the ground 
that Kasturi Chetti never consented to his appointment as arbi
trator and that section 510 is not applicable. I  would set aside 
the decree appealed against, and direct that this suit be dismissed 
with costs.

B est, J .— I  concur.
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APPELLATE CIVIL.

Before M)\ Jimtice Mutfusami Ayyar.

O E E  (PlAINTII’F N o . 1), A pPELLAIS'T, Jggg
Decemter 22. 

1894.
M U T H I A  O H E T T I (D e p e n d a n t  N o . 1), K espgndent .^ Jaaaary24.

S ecsiver—Appom tm ent o f  a reccim - i y  a  Court under s. 503 o f  the Cods o f  O iv il  
Procedure—M is a p p ro p ria tio n  by the reeciver— W hether^ suhject io the receiver’’s 
l ia b il i ty  i the creditor o r  jud g m en t-d e U o r m ust hear the loss.

In eases in wMoli a receiver, appointed at the instance of the judgment-creditor 
tmder s. 503 of the Code of Civil Proeedtire, misappropriateB moneys ooUeotei 
by him, tie decree is not satisfied p ro  tan io , "but tlie loss falls oji* the estate or its 
O'iVTier, subject to tiie reeeivei’s lialjility.

A p p e a l  against the order of T..W eir, District Judge of Madura, 
dated 2f>th August 1892, passed on C.M.A. No. 8 of 1892, con
firming the order of S. Dorasawmy Ayengar, District Munsif of 
Sivaganga, passed on execution petition No. 274 of 1891.

The facts of the ease appesr sufficiently for the purpose o f this 
report from the judgment of the High Court.

The Lower Courts decreed in favour of the defendant and the 
paintifl prepared this appeal. * *

Blimhjam *Aij^angar for appellant.
Siindara Ai/yar for. respondent.

(1) l.L.-R., 6 Mad., 414. (2) I.L.E ., 18 Calc., 324.
# Appeal against Appellate Oxder No«63 of 1892,
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OuE J u d g m e n t .— In  original suit N o . ’415 of 1884 on tke'file of the
MtrriiiA I^strict Munsif of Sivaganga, appellant obtained a money decree
Ohbtti. , against respondent. In execution of the same, the produce of the

village of Kum’bannr in faali 1299 was attached by appellant, 
and on Hs application, a leceiyer was appointed under section
503 of tJie Code of Civil Procedure to superintend the harvest and 
to recover the melvaram. The receiver collected a sum of Rs. 
845_3--7 on account of the melvaram, hut^iastead of remitting the 
amount to the Court, misappropriated it to his own use. There
upon, respondent instituted criminal proceedings against him, and 
the xeceivex absconded and is still absconding. Appellant then 
applied for execution against respondent in respect of the balance 
due under the decree, and the latter contended that the decree must 
be taken as satisfied to the extent of the sum of money misappro
priated by the receiver, from ■whom, it would appear, no security 
was taken, for the due performance of his office. Both the Courts 
below disallowed the contention, hence this appeal. The (Question 
whicli arises for determination is, whether in cases in which a 
receiver appointed at the instance of the judgment-creditor under 
section 503, misappropriates his collections, the decree ought to be 
treated as satisfied proimito, on the ground that he is the agent of 
the judgment-creditor on whose application he was appointed.

The only case cited at the hearing is, that of John Tiel 
and Go. v. Abdool Eye(l). That was decided under section 243, 
Act V III of 1859. There the manager exceeded the powers 
conferred upon him by the Court, and mortgaged the attached 
property with the consent of all the parties concerned, so as to 
leave some proprietary interest in* the judgment-debtor. The 
q,uestion for determination was whether any judgment-creditor 
coming after the appointment of the manager and the making of 
the said mortgage, had a right^to attach and sell what remained 
of the judgment-debtor’s interest in the property. The Court held 
that he was entitled to attach, and stated the ground of decision 
in these terms; “  A  manager appointed under Act V III  of 1859, 
“  s. 263, so far as He is an officer of the Court, is, at the most, the 
“  hand of the Court for the purpose of gathermg ia on behalf of 
“ the jtLdgment-debtor the moneys due to him, in order that they 
“  may immediately be applied to the satisfaction of the decree* I f

(1) IS W.R. (03)., 73.



he does more tlian this and deals ■with the subject of the property Om.
“ itself, lie must do so as the agent of the judgment-dehtor, and not Mctru

“ properly as the officer of the Court/’ In the case before us, th e ’  CnEm, 
receiver collected the melvaram in the exercise of the power 
conferred upon him by the Court, but instead of paying t ie  collec
tions into Court, as he was bound to do, in order that they might 
be applied in satisfaction of the decree, misappropriated them to his 
own. use in breach of Ms duty as receiver. I  am of opinion that 
the Judge is right in holding that the present case is not on all 
fours with the other ease. I  do not think, however, that the 
decision of the Judge can be supported. He considers that the 
receiver in the present case was the judgment-ereditor’s agent, 
because it was on his application that the appointment was made.
The appointment is the act of the Court and once made in the 
interests of justice or ex dehito justiiice. He is an officer or repre
sentative of the Court, and subject to its orders. His possession 
is the possession of the Court by its receiver, and the tenants in 
possession,* when he is appointed to receive rents and profits of 
immovable property, become virtually tenants pro hde mce of the 
Court, their landlord. His possession is the possession of all the 
parties to the proceeding according to their titles. The moneys in 
his hands are in custodia kgis for the person who can make a 
title to them. The Judge observes that very wide powers are con
ferred' upon receivers by section 503 including a power to remove 
the property in possession, but it does not follow from it that Ms 
relation either to the Court or to all the parties interested in the 
proceeding undergoes any change in proportion to the extent of 
his powers. jForj it has been held in England in similar cases that 
a receiver appointed by the Court is appointed on behalf and for 
the benefit of all persons interested, parties to the suit or proceed
ing. This being so, it is clear thatlf a loss arises from the default 
of the receiver, the estate must bear the loss as between the par
ties to the suit or proceeding. It is true that when the party 
entitled to an estate is ascertained, the receiver wUl be considered 
his receiver and their principle's applicable in the case of a suit in 
which title to property ia decreed, and not to the case before me, 
for the decree under execution is a money decree, the title in the 
property under attachment continuing to vest in the judgment- 
debtor. The first-mentioned rule is only the result of the general 
principle that the loss must fall,on the estate or its owner, subject
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O m  to the receiyer’s liability. The terms ‘ ‘ reoeiver”  and manager ”  
M c t h u  sjnonyraous, and tlioagli the appointment of a receiver may, 
O hetti, j n  certain, oases, operate to ckange possession, yet it lias no effect 

wkatoTer on tlie title of either parly to the property which is 
placed in the possession of tlie receiver, For any loss arising 
from his default, the receiver is certainly responsible, but when 
he eaiiEot be proceeded against the question as between innocent 
parties is who ought to bear the loss which is imputable to neither, 
and the only answer is that it must devolve on the estate to which 
the appointment relates. There is .also another reason in support 
of this view. Moneys in the hands of the receiver belong to the 
Court which appointed him, and are in eustodia kgis, and he 
cannot spend them except imder the orders of the Court. I f  they 
are lost, whilst in custody of the receirer notwithstanding the exer- 
cise by him of due care, it cannot be denied that the lo^s must 
devolve on the estate, for the loss is not imputable to his default or 
that of any other. The Courts helow are in error in introducing 
a theoi'y of agency Vithout reference to the title to the property, 
for the collection of the rents of which the receiver has been 
appointed. I  set aside the orders of both the Courts below and 
direct that appellant be allowed to execute his decree" without 
being compelled to deduct from the amount thereof the amount 
misappropriated by the receiyer. Respondent will pay appellant’s 
costs throughout.
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