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APPELLATE CIVIL.

Before Mr. Justice Mutiuswni Ayyar and Mr. Justice Best.

VENEATACHELLA CHETTI (PLAINTIFF), APPELLANT,
v,
VENEKATA SUBBA RAU (Dzrexpant), RESPONDENT.®

Didign Centract Aet—det IX of 1872, 8. 30—Contracts to buy and sell Government
provissory notes— I hether wagering contracts or not—Contrasts for payment of
difierences only.

A having on various occasions sold eertain amonnts of Government promissory
notes to B, aggregating on the whole to 2} Takhs, for delivery on 30th November
1891, B on the 28th of November sold the same amount to A for delivery on the
30th November, On that day B, through his attorneys, called upon A to retain
the ¢ paper’ coptracted to bo sold by A to B in respect of that contracted to be
zold by B to A, and to pay the differences in the prices of the two contracts to B,
and subsequently sued him for the amount:

Held, that on the evidence B baving admitted that the original contract sumed
on was for payment of differences only, that it was a wagering contract, and there-
fore void ; '

Held, on appeal per Muttusami Ayyar, J., that the above judgment shonld be-
oconfirmed ; ‘

Per Best, J., that on the evidence it was not proved that at the time of entering
into the original confract the intention of both parties was merely for payment

of differences, and that consequently the contract was not a wagering contraet,
but & valid ome. '

Arrear from the decree of Davies, J., sitting on the original side
of the High Court in original suit No. 75 of 1892.

The facts of the case appear sufficiently for the purpose of
this report from the foregoing and from the judgment of Mr.
Justice Davies, which was as follows :

“The judgment in this ease follows the judgment in the eon--
‘““nected case No. 74 of 1892, the facts and the pleadings heing
“similar and the evidence in that ¢ase having been treated as evi--
“dence.in this. The differences here are (1) that the amount
“involved is in connection with transactions for 2} lakhs of rupees,.
“the amount of difference claimed being Rs. 3,812-8~0; (2) that.
“the plaintiff is not a man of wealth like the plaintiff in the other

* Original Side Appeal No. 37 of 1893.
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“guit; and (3) that he has put himself out of court by practically
“ admitting that the contract was for payment of differences only
“and therefore was a wagering contract in the eye of the law.

~ “TFor the like, reasons as are given in my judgment in the
“ other suit, this suit is dismissed but without costs,”

The plaintiff thereupon preferred this appeal.

The Adzocate-Qeneral (Hon. Mr. Spritg Branson) and Mr.
R. F. Grant for appellant.

Mr. Wedderfurii for respondent.

Moerivsary Avvar, J.—The learned Judge rests his decision
in this case against the plaintiff on his practically admitting that
the contrack sued on was for payment of differences only, and on
the reasons assigned by him for his decision in original suit No,
74 of 1892. T concur in that opinion for the reasons mentioned
in my judgment in regular appeal No. 86 of 1893. *I would
dismiss this appeal also with costs, and disallow the memorandum
of objections.

Best, J.—This suit was tried with original suit No. 74 of 1892,
which forms the subject of appeal in original suit appeal No. 36
of 1893.

VERKAT:
CHELLA
CHETTI

.
" VEREAT'
Svsea R

Tho learned Judge has dismissed the suit {or the reasons given.

in his judgment in the connected suit with the remark added that
the plaintiff in this suit has “put himself out of comrt by practi-
“cally admitting that.the contract was for payment of differences
“only.” But on referving to the evidence in the cage I am unable
lo find any such admission on the part of the plaintiff. Plaintif’s
statement (as his ¢wn first witness in the cage) is that the “inten-
“tion was to get actual delivery of paper, but if /e sold again to the
“same party then differences only were to be paid’; and as a
matter of fact a sale fo defendant was made on the 28th Novem-
ber, i.e., two days before the dste on which defendant was to
deliver under the original confract. I have no doubt whatever the
plaintiff was, in a sense, gambling in Government paper, but such
gambling, however demoralizing and rep}“ehensible, is not illegal,
as observed in Thaeker v. Haxdy(l). In the abscnce of proof that
at the time of entering into the original agreement the understand-
ing of hoth parties was that it was merely for payment of differ-
ences, I am,of opinion—for reasons stated in my judgment in

(1) LB, 4+ Q.B.D., 686.
72
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"exxazs  original suit appeal No. 36 of 1898—that the contract between tne
Gemat  parties cannot’he held to he void within the meaning of section

w50 0f the Contract Act.

‘BBA Rac, If the same objections have been filed in this case, 1 would
disallow them for the reasons stated in my judgment in that case,
and, also for reasons stated in that judgment, I would allow this
appeal; but as my learned colleague’s finding is in favour of the
respondent, the decree of the learned Judge in the eourt below
must be sffirmed, and this appeal dismissed with costs wmder
section 575 of the Code of Civil Procedure.

Branson & Branson, attorneys for appellant.
Titson & King, attorneys for respondent.

APPELLATE CIVIL.
Before M. Justice Muttusami Ayyar and Mr. Justice Best.

. 1884, BALAPATTABHIRAMA CHETTI (Derexpant No. 1), ARPELLANT,
March 29, 30.

2.

SEETHARAMA OHETTI int snorsEr (PLAINTIFF AXD
Dyrexpant No. 2), Responpents.®.

Code of Civil Procedure—dot XIV of 1882, ss, 510, 524—Reference to arbitraticn-—
Refusal of person appointed arbilrator to act—~Appointient of whitrator by Judge
wnder 5. 810—Efect of s. 524 on suol appointment.

The words ‘a0 far ag they ave consistent with any agreement xo filled? in

6, 524 of the Code of Civil Procedure do not mean thatthe agreement must contain

in every case an express provision as to what ought to be dous if any arbitrator

iz unwilling to act, in order that & Judge may act in conformity to it, and that

5. 510 has otherwise mo application. The reasonable construction is that the

aotion of the Judge under 6. 510 should not be inconsistent with the agrecment,

if it oontains any sp ecial provision on the subject,

Arprax against the decres of D. Iuvine, District Judge of Coim-
batore, in original suit No. 19 of 1890.

The facts of the cage appear sufficiently for the purpose of
this report from the judgment of the High Court.

Ramachandra Rav Sahed for appellant.

Mx, Grant and Laksimana Ohetti for respondent No. 2.

Bhashyam Ayyangar for respondent No. 1.

* &ppeal No. 107 of 1893,



