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Bofoye Mr. Judice Muthimmi Ayyar and Mr. Justice Best.

1894. TENKATACHELLA CHETTI (Plaujtifj?), Appellant,
April IG.
Sept. 11. V.

TENKATA SUBBA E'ATJ (BEFEiTOANr), Respqkdest:.*

I h d k i i  C m im d  A c t— J e t  l X o f l S 1 2 ,  s. 3 (i— Contraeis to i>uy and  aell Governmetit 
promihtiorij notes— W h ether tvagerlng contracts not— Contracts f o r  pai/n ient o f  

dtfem tcen  only.

A having on yarioiis occasions sold certain amoonte of Government promisBory 
notes to B, aggregating on the whole to 2|- lakhs, for delivery on 30th. N'ovem'ber 
1891, B oji the 28th of Ifovember sold the same amount to A for delivery on the 
30th Noveml)er. On that day B, through his attorneys, called upon A to retain 
the * paper ’ contracted to be Bold hy A to B in respect of that contracted to he 
sold by B to A, a.nd to pay the differences in the prices of the two contracts to B, 
and eubseq^ueatly suod him for the amount;

S d d ,  that on the evidence B having admitted that the original contract sued 
on waB for payment of differences only, that it was a wagering contract, and there­
fore void ;

S o ld , on appeal p e r M u ttu sa m i A y y a r J., that the above judgment siiotild he ■ 
oonfirmed;

Per Bost^ J., that on the evidence it was not proved that at the time of entering 
iato the original contract the intention of both parties was merely fox payment 
of differeaeeB, and that consequently the contract was not a wagering contract, 

hut a valid one.

A p p ea l from the decree of Davies, J., sitting on the origiaal side 
of the High Corat in original suit No. 75 of 1892.

The facts of the case appear sufficiently for the purpose of 
this report from the foregoing and from the judgment of Mr. 
Justice Davies, which was as follows :

‘•The judgment in this case follows the judgment in the con-- 
neeted case No. 74 of 1892, the /acts and the pleadings being 

‘ ’ similar and the evidence in that case haYing been treated as evi- ' 
“ deuce -in this. The difierences here are (1) that the amount 
“ involved is in connection with transactions for 2| lakhs^of rupees,.. 
“ the amount of difference claimed being Ks. 3,312-;8'-0; (2) that 
“ the plaintiff is not a man of wealth like the plaintiff in the other-
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“  suit; and (3) that lie lias put liimself out of court by practically Ybnkat: 
“  admitting tliat tlie contract was for paj’nient of differeriGes on .̂y qhetti 
“  and tlierefore was a wagering contract iii the eye of the law. .

“ For the like, reasons as are given in my judgment in the Sxjbba R 
“ other suit, this suit is dismissed but without costs.”

The plaiutiif thereupon preferred this appeal.
The Achoeate-General (Hon. Mr. Spring Branson) and Mr.

R. F. Grant for appellant.
Mr. Wi'clderhwni for respondent.
M utiusami Ayyah, J.— The learned Judge rests his decision 

in this case against the plaintiff on his practically admitting that 
the contract sued on was for payment of differenoes only, and on 
the reasons assigned by him for his decision in original suitKo.
74 pf 1892. I  concur in that opinion for the reasons mentioned 
in my judgment in regular appeal No. 36 of 1893. would 
dismiss this appeal also with coats, and disallow the memorandum 
of objections.

B est, J.— This suit was tried with original suit No. 74 of 1802, 
which forms the subject of appeal in original suit appeal No. 36 
of 1893.

The learned Judge has dismissed the suit for the reasons given- 
in his judgment in the connected suit with the remark added that ■ 
the plaintiff in this suit has “  put himself out_of court by praoti- 
“  caUy admitting that, the contract was for payment of differences 
“  only.”  But on referring to the evidence in the case I  am unable 
to find any such admission on the part of the plaintiff. Plaintiff’ s 
statement fas his own first witness in the case) is that the “ inten- 
“ ,tion was to get actual delivery of paper, but if he sold again to ilie 

same partp then difcrences only were to he paid” ; and as a 
matter of fact a sale to defendant was made on the 28th Novem­
ber, i.e., two days before the da:te on which defendant was to 
deliver under the original contract. I  have no doubt whatever the 
plaintiff was, in a sense, gambling in Grovei'nment paper, but sueh 
gambling, however demoraHzing and reprehensible, is not illegal, 
as observed in Thae'ker v. S ardy[l). In  the absenoe of proof that 
at the time of entering into the original agreement the understand­
ing of both parties was that it was merely for payment of differ- 
enceSj I  am^of opinion— for reasons stated in my judgment in
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original suit appeal No. 36 of 1893—tliat the contract ])6tweeii tne 
parties caiinot' be lield to be void within the meaning of section 

• 30 of tlie -Contract Act.
ÊXXATA

BBA Eac. If tliG same objections haye been filed in ibis case, I would 
disallow them for the reasons stated in my judgment in that case, 
and, also for reasons stated in that judgment, I would allow this 
appeal; but as my learned colleague’s finding is in favour of the 
respondent, the decree of the learned Judge in the oomt below 
must be affirmed, and this appeal dismissed with costs under 
section 575 of the Code of Civil Procedure.

B r a n s o n  4“ B r a n s o n ,  attorneys for appellant.
WUscn 4' King, attorneys for respondent.
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B e f o r e  M r .  J m i i c e  M u t t u s a m i  A y i j a r  a n d  M r .  J u s t i c e  B e s t .

1894, BALA PATTABHIEAMA CHETTI (Dei'eitdant No. 1), Aepellaht,
March 29, 30.

8EETHABAMA OHETTI aht. another (PiAmTrFjF a5jd 
Befbstdant No. 2), Respostdents.*,

Code o f O im l Iro c ed iire— A c t X I V  o f  1882, ss. 510, 524— Referm ce to a r h U r a iio n ~  
M efusal o f  jierson appointed a rU tra to r  to act— A p p o in tm e n t o f  a r M tm to r  h j  Judge 
m d e r  s. 510— Effect o f  s. 524 on sm h  appointm ent.

The words ‘ so far as they are coneistenti -with any agreement eo filed ’ in 
6, 524 of the Code of Civil Procedure do not mean that the agreement must contain 
in eyery ease an. express provision as to what oughfc to he done if any arhitrator 
is nnmlHng to act, in order that a Judge may act in conformity to it, and that 
s. 510 has othexwise no application. The rsasonahle construction is that the 
action of the Judge under s. 510 should not he ,inoonsiatent with the agreement, 
if it oontalna any sp ecial pro'vision on t^e subject.

A ppea l against the decree of D. Itvine, District Judge of Coim­
batore, in original suit N o. 19 of 1 8 9 0 . 

The facts of the case appear sufficiently for the purpose of 
this report from the judgment of tho High Court.

U m i a c h a n d r a  B a n  S a l i e b  for appellant.
Mr. G r a n t  and Z a h s J m a n a  O J i e i t i for respondent No. 2. 
B M s h y a m  A y y a n g a r  for respondent No. 1 ,

 ̂ Appeal ITo. 107 of 1893,


