
also during the last ten years of his life ceased to do the duties of Lakshmiwa- 
kurnamj thougli liis name was retained in the list of ktirnams.
Tile question is not whether the third defendant’s right to claim 
the office is harred, but whether the Collector had no power to 
make the appointment.

The appointment of a stranger even by a aamindar when a 
vacancy exists would be open to no objeetion on the ground of its 
not being made within twelve years of the vacancy occurring-, and 
we fail to understand why the appointment of an heir should be 
open to objection on this ground.

We set aside the decrees of both the lower Courts and direct 
that the suit be dismissed with costs throughout to be paid by 
plaintiffs (first and second respondents).
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Before Sir Arthur J. H. Collins, K t, Chief Justice, mid 
Mr. Justice Shephard.

QUEEN-EMPEESS , 1893
August 30.

V,
THOMMAYIA OHETTL*

Indian lorts Aot~Aat X  of 1889, a. 6, ol. k~Zoml Government’s ruUs theTetmSer— 
Boats plying and not plying for hire—‘ Ultra vires\

It is 0T1I7  with, regard.to boats plying lor hire that section 6 of Act 'S. of 1889 
gives the Local G-overnment authority to make rales. Bulaa piirpotting to make it 
oliligatory on boat owners to ply for hire are thUra vires.

P etitions under sections 435 and 436 of the Criminal Procedure 
Code, praying the High Court to revise the finding and sentence 
of the First-class Sub-divisional Magistrate of Negapatam, passed 
in summary trials Nos. 1,5 to 7 and 9 to 11 of 1893.

in these cases the owners of boats in the Port of Negapatam 
were fined various sums for refusing to take out their boats to a 
certain steamer, when called upon by the Port Officer to do so. The 
convictions were under rules 1 and 23 of the boat rules sanctioned

*  CriiBiiial Revision Cases ITos, 290 to 297 of 1881

Noveiaber I.
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aiTEBN'- ■ in Madias G.O., No! 508, dated 16tli Noyember 1891, passed under
EMPHffls j. of X of 1889. The rules in question were

Tkommati'a as follows
Owners of boats shall be subject to the control of the register- 

ing officer appointed by G-OYernment, and shall carry out at all 
“ times all orders issued by him in connection with the plying of 

their boats and which are not inconsistent with any of these 
“ rules, and shall supply the tindal of each registered boat with
“ a printed copy of these rules and of any orders issued by the

registering’ officer, which copy shal be shown by such tindal to 
any passenger by such boat demanding to see the same.

“■No owner of a registered boat licensed to ply for hire, not 
being a steam launchj and no person in charge of such boat, 

“ shall lefuse to let on hire such boat without having and assigning 
iGasonable cause for such refusal to the satisfaction of theregis- 

“ tering of&oer.”
Mr. Grant for petitioners.
The Acting Govermneni Pleader and Public Prosecutor (Subra-> 

manya Ayyar) in support of the conviction.
C o ll in s , O.J.— The accused were convicted for refusing to 

take out their licensed boats to certain steamers when called on 
by the Port Officer to do so. The Acting Sessions Judge, who 
refers tliis case, admits that the accused were rightly convicted 
under certain boat rules made by the Local G-overnment under the 
powers given by section 6 of Act X  of 1889, but suggests that 
those rules are ultra vires. Clause k is the clause in Jihe Act under 
which the Local Government acted, and boat rules 20 to 23 are the 
rules under which the convictions, took place. It is contended on 
the part of the accused that at the time the Port Officer issued 
his orders they were not plying, and that therefore the order of 
the Port'Officer was not a lawful one. I do not think that there is 
any power in the Local Government to make rules compelling 

, owners of licensed boats to ply their boats at all times, and if they 
have a discretion to ply or not, the Port Officer’s orders to ply are 
not lawful orders. These boat rules 20 to 23 appear to be ultra 
vires, and the convictions must be set aside and the tines, if paid 
refunded. In summary trial No. 4 of 1893 if the boat was, 
unseaworthy as it is stated, I agree with the Acting Sessions Judge 
that the complaint was vexatious and frivolous and ou^ht not to 
have been mad®.



S h i p h a e d , J.— I am of the same opinion. I  think that the Qcees-
rales 1 and 23, so far as they purport to make it ohligatorj on boat
owners to ply for hire, are ultra vires, and therefore vsid and of Thommattta

 ̂ *' _____________ O h e tti
no eSeot. It is only with, regard to boats plying for hire that
section 6 of the Act gives the Government authority to make
rules.
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Before Mr. Justice Muttusami Ayyar and Mr. Justice Sandley.
1893.

UPENDEA BHATTA (Oountee -P etitioitee,), P etitionee , Petruary

RANQ-ANATHA BHATTA (P e t it io n e e ) , R e s p o n d e n t .-'-

Code of Gml Ft'ooediire—Aoi X IY  of 18S2, ss. 2M, 278 to Questions to he deter­
mined, hj the Court executing a deoree—Ommds of objection.

Where the question is whether the property in dispute beloags to the judgtuent- 
dehtor or to his estate or not, and the question is raised in a proceeding in execu­
tion bctweei  ̂parties to the suit or their representatives, it matters not on what 

•grouade tho ohjeotion is taken to the property being made the subject of esecution; 
and the question is one to be determined in executionj and soction 244 of the Code 
of Civil Prooednre bars a separate suit. Akedoomssa Ehatoon v. Atneeroonissa 
Khatoon{l) followed.

P etitio n  under section 622 of the Code of Oivil Procedure, pray­
ing the High Court to revise the order of t|ie District Judge of 
South Canara in civil miscellaneous appeal No. 88 of 1890.

The facts of the case appear sufficiently for the purpose of 
this report from the judgment of the High. Court.

PaUabhirams Ayyar for petitioner.
Narayana Km  for respondent.
J ud g m en t .—The petitioner, UpendraBhatta, obtained a money 

decree in original suit No. 206 of 1883 on the file of the District 
Munsif of Karakal against one Shridhara Bhatta. Shridhara 
Bhatta having died, execution was applied for against his sons, 
widow and undivided brothers as his lieirs. In course of execu­
tion a certain piece of land called Mudanga bettu was attached 
and advertised for sale. Oounter-petitioner, Eunganatha Bhatta,

MaTCh 8.

# Oiyxl Eevision Petition No. 33 of 1892. (1) L.R-i 4 I-A.., 60.
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