
?0L. XYI7 HABEAS SEEIE8. 389

V.
P e e i .vsa.m i
Udavaf-.
T f t a u .

Ifc is quite clear that there could have been, no secrecy ahout Bala G.trTi 
his appointment to he zamindar. The matter was the subject of 
public proclamation, and Woya Tevar must have knom^ and all 
his descendants must have known, that the sanad granting the 
zamindari -was in the name of Grauri Vallaha Tevar, and that the 
zamindari was actually occupied and enjoyed by Gauii Vallaba 
Tevar and his descendants.

No suit can be brought forward at the present time to re-open 
the question, and their Lordships will humbly advise Her Majesty 
to affirm the decree of the High Court and dismiss the appeal 
with costs.

Appeal disnmsed.
Solicitors for the appellant: Messrs. Rowelifes, Bmcle, John- 

stone and Gregor//.
Solicitors for the respondent: Messrs. Lauford, Waterhouse awl 

Lawford.

APPELLATE CIVIL.
'i

Before Mr. Justice Muttwami Ayyar and Mr. Justice Best. 

NAEANAYYAK (D epewdant), A ppellant,
18D3. 

Oetober 3.

NAG-ESWAEAYYATS[ E espondent.

Code of Civil Frocedim—Act X IV  of 1882, s. 28S— Whether dcfmdant may plead 
that the decree in question ivas collusively obtained.

A defendant ia a suit 'brought under seotion 283 of the Civil Procsdure Code, 
-who is eounected with, the judgnient-dohtor as being reversionary heir of the judg- 
meut-dehtor’s husband, or as being his coparcener, raaj' aho-w that the decree, in. 
execution of which the property in dispute was attached, was collusively obtained. 
OuUbai V, Jagamiath Galvmtlcar{\) dissented from.

A p p e a l  against the order of J. A. Davies, District Judge of G.’an- 
jore, in appeal suit No. 577 of 1891, reversing the decree of 
T. Yenkatramaiyar, District Munsif of Yalangiman, in original 
suit No. 247 of 1890.

This was a suit under seotion 283 of the Code of Civil Proce
dure to establish the plaintiff’s right to proceed against certain

* Appeal against Order No. 64 of 1892.

(1) IX .R ., 10 Bom., 669.
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Fabanai-y-w property of Sitaramayyaa, against whose widow the plaintiff held;
a decree. The District Mtinsif, having determined that decree to 
be fraiic|iilent, dismissed this suit.

On appeal by the plaintiff, the District Judge, relying on, 
Qidihai y. Jagaimath Gahankar{l), reversed the decree of the Dis
trict Munsif and passed a decree in favoiu* of the plaintiff. The 
defendant preferred this appeal.

Sulramamja Ayyar for appellant.
Mt. Î oTton and Sanlarcai Naijar for respondent.
J u d g m e n t .—We are of opinion that the decision of the Judge 

cannot he supported.
It is not necessary, for the purposes of this suit, to determine 

wliether it is open to the plaintiff in a suit brought under section 
283 of the Oode of Civil Procedure to ask for consequential relief 
in addition to a declaration establishing his right to the property, 
l i  it were necessary to decide the question, we should certainly 
hold that even a plaintiff could do so, and thus avoid a multiplicity 
of suits. Such is also the opinion of Jardine and Telang, JJ., in 
Saclvij Bin Eaghu v. Ram Bin GovimcK̂ ),

The question before us is whether a defendant in such a suit is 
precluded from showing that the decree, in execution of which the 
property in dispute was attached, was coUusively obtained. Such 
a defence would not be ordinarily available or necessary when the 
defendant is an utter stranger, in no way connected with the judg- 
ment-debtor, unless, it may be, the decree makes the debt a charge 
on the property claimed. In the present case, however, the Mun
sif considered the defendant interested in setting up the defence 
either as reversionary heir of the judgment-debtor’e husband See- 
tharamiah or as a coparcener of his. We are unable to hold that 
such a defence is not open to a party interested in making it in 
a suit brought under section 283. We do not see our way to 
following the decision in Gulihai v. Jatjannatli Gahmihar{l), as 
in our opinion section 283 does not introduce an exception to the 
rale that the defendant is bound to set up every defence available 
to him. Moreover, we think it unrQasonable that he should be 
compelled to submit to a decree that may result in his eviction 
and thus have to bring a fresh suit for restoration.

(1) I.L.R., 10 Bom., 669. (2) I.L.R., 16 Bora., 608.



"We miist observe. However, that the defence is only availahle NAa-iifAYYAN 
to the defendant if he is interested as mentioned above. -ŝageŝ 'abat.

We set aside the order of remand and fiend back the -appeal to 
the District Jndge for disposal with reference to the foregoing 
observations.

The costs of this appeal will abide and follow the result,
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APPELLATE CRIMINAL.

Before: Sir 4.rtlmr J, S . Collinŝ  Kt., Chief Justice, and 
Mr. Justice Parker,

aUKEN-BMPEESS
■l\

TOHAN AHD OTHERS. ̂

Christian Marriage Act—Act X V  of 18^2, s. &%—Solmnhation of marriage tmder 
Sindu rites between a N'ative Ghristiotn and a. Siniki hj a person not mithoriud to 
perform nm'riages’tmder s. 5 of the Act.

A person wlio performs a oex’emony of marriage acoording to Kiniu form 
between a Fative Christian ani a Hindu commits an oSence under section 63 oi 
Act XV of 1872, unless h.6 is authorized to solemnize marriages under section 5 of 
the Act.

P e t it io n  nnder sections 435 and 439 of the Criminal Procedure 
Code, praying the High Oonrfc to revise the judgment of H. T. 
R 0 SS3 Sessions Judge of G'oddvari, acquitting the prisoners in 
calendar case No. 39 of 1891.

The third accused, a Hindu, performed the ceremony of mar
riage according to Hindu form between the first aocnsedj who was 
a Kative Christian at the time, and a Hindu girl, who was given in 
marriage by the second accused, her uncle. The SeBsions Judge 
acquitted the accused persons on the ground that section 6 8  of the 
Christian Marriage Act (XV of 1872) does not apply to marriages 
in Hindu form, solemnized by a Hindu, though one of the parties 
is found in fact to be a Christian, and that the whole Act appears 
to contemplate marriages in the Christian fonn alone, differing in 
that particular from Act V of 1865.

* Oriminal Sevisioii Oase No. 488 o| 1892.
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