
' Court witliin one week from the date of XG-opening- of iliis Eaham- 
Coiii’t after tlie recess all the costs inourred liitlierto by plaintiffs Sahis 
toth in the Court lielow and on aĵ peal, the decree of the learaed Kama Rat?.

Judge should be setaside and the case remanded for disposal afresh, 
after giving appellant an opportunity to prove the will set; up by 
him, and that if the appellant fails to make such payment within 
the time thus allowed, the appeal shall stand dismissed with costs 
throughout.
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APPELLATE CIVIL.

Before Mr. Justice Mutinsmni Ayyar and Mr, Justice I^arhr. 

YENKATBA.TER (P etitio n er),
K'ov. 25.

'V. _____

JAMBOO AYYAN (R e sp o k -d e n t).*

Appeal from iasolrency order—Code of Oil'll Procedure'- et ol X IV  of 1882, ss, 588 (17), 
m ~ A c i  V lJ o/ m S , a. 5 G ~ A a X o / m 8 , s. 3, cL («).

Bearing in mind that section 689 of the Code of Civil Procedure was passed to 
regulate the appellate jTirisdietioii in. appeals from orders, the words ‘ Court subor
dinate to tliat Coiii'L ’ in section 3 of Act X  of 1888 must l)e constiaed ivnth refor- 
82ice to its appellate jarisdiction.. Consequently a District Court; has no jmisdiction 
to hear an appeal from an order in insolvency matters, in a case 'vrhere it has no 
Jurisdiction to hear an. appeal in the suit itself, as ■when the suhject-matter of the 
suit is more than Be, 5,000 in value.

P e t i t i o n  under section 622 of the Code of Civil Procedure, pray* 
ing the High Court to revise the order of J. A. Davies, District 
Judge of Tanjore, passed on appeal against order No. 94 of 1891, 
presented against the order of P. Boraisami Iyer, Acting Subordi
nate Judge of Taajore, in ineolvenoy petition No. 2 of 1890 (in 
connection with original suit Ko. 36 of 1^86),

The defendant in original suit No. 36 of 1886 applied under 
section 844 of the Code of Civil Procedure to the Suhordinate 
Judge of Tan] ore, praying that he might be declared an insol
vent, being unable to satisfy his debts, which amounted to over 
Ss. 9,000. The Subordinate Judge granted the petition. The

Civil Revision Petition î To. 17 of 1892.



plaintiff in tlie above suit, a soheduled"creditor of the petitioners '̂ 
J amboo appealed to the District Judge against the order of tlie Subor-
a ŷan. dinate Judge, ?rho allowed the appeal on the ground that the Suh-

oxdinate Judge had no jurisdiction in the matter, and that the 
application for insolvency should have been made to the Distriot 
Court. The original petitioner preferred this appeal to the High 
Court against the order of the District Judge on the ground
that the appeal should have been made to the High Court.

Snrangachariar and Parthamradhi Ayyangar for petitioner.
Ramachandra Ayyar and Skamami Ayyar for respondent.
J udgment.—The question before us is whether the appeal lies 

to the District Court or to the High Court. The suit in which the 
order was passed was one in wliich the Bubjeot-matter was over 
Es. 5,000 in value and the appeal in the suit therefore lay to 
the High Court.

As section 589 of the Code of Civil Procedure was first enacted, 
appeals from orders specified under section 588, clause 17, lay in all 
cases to the High Court. This was modified by Act Y II of 1888, 
in which the Court to hear the appeal in the suit was made the 
Court to hear the appeal against the orders in insolvency matters. 
The section thus modified failed, however, to provide "for cases in 
which orders in insolvency matters were passed by Coui'ts of Small 
Causes, and by section 3, Act X  of 1888, it was provided that an 
appeal from an order specified in section 588, clause 17, should lie 
{a) to the District Court, when the order was passed by a Court 
subordinate to that Court; and {h) to the High Court in any other 
case.

The question, therefore, is whether clause {a) operates to trans
fer the jurisdiction from the High Court to the District Court, in 
cases in which the subject-matter of the suit is over Bs. 6,000 in 
value. Section 2 of the Code of Civil Procedure makes a subordi
nate Court subordinate both to the High Court and the District 
Coui’t, but the Civil Court’s Act gives the appellate jurisdiction 
exclusively to the High Court in suits in which the subject-matter 
is over Es. 6,000 in value. Bearing in mind that section 689 of 
the Code of Civil Procedure was passed to regulate the appellate 
jurisdiction in appeals from orders, we are of opinion that the 
words ‘ Court subordinate to that Court ’ must be construed with 
reference to its appellate jurisdiction. It would be anomalous that 
 ̂Distriot Court should have jurisdiction to hear appeals from such
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orders when it had no jurisdiction to hear an appeal in the suit Ysskateatss 
itself and the first clause in the section points to an intention to ĵ mboo 
give jnrisdiotion in insolvency matters to the ordinary appellate 

forum.
We must set aside tie order of the District Court and direct 

that the appeal he returned to the party for presentation in the 
High Court. Appellant is entitled to his costs in this appeal, but 
we make no order as to costs in the Court below, since the point 
was not taken there.
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APPELLATE CIYIL.

Before Mr. Justice Muihmmi Ayyar^

Q -N A N A M T JT H U  U P A D E S I  (Pbtitionee), A ppellant  in 18S3.
Cmii Miscellaneous Appeal No. 130, December 2£.

Y A N A  K O I L P I L L A I  N A D A N  (C o-d n ter-P etition ee), E espondent

IN THE ABOVK.*

A S E E R V A B H A M  (P e titio n e r), A p p e lla n t  in Civil januar^-' 23
M isoellaneoxis A ppeal No. 139, -’

V.
V A N A  K O I L P I L L A I  N A D A N  (CoirNTETi-PETirioisrEa), B espoitdent

IN THE ABOVE.'^

Zimiiaiion—Lmilation Act, sched. art. 178—Appliaaiions for probate.

Tlie Limitation Act does not apply to applications for protete, and the applica- 
tions referred to in art. 178 of sched. II of that Act are applications 'under the 
Code of Civil Procedure. J a n a h i v. K es am lu  (1), Ba.i M a n e M a i v, M anelcji K a m s j i { 2 \  
and IsJian Chunder R o y  in  fe(3) followed.

A ppeals against the orders of T. M. Horsfall, District Judge of 
Tinnevelly, passed on civil miscellaneous petition No. 165 of 1892 
and succession certificate petition No. 40 of 1892 respectively.

The facts of the case appear sufficiently for the purposes of this 
report from the judgment of the High Court.

The petitioner preferred these appeals.
Ranga Chariar for petitioner.

* Appeal against Orders Kog. 130 and 139 of 1892,
(1) LL.R., 8 Mad., 207. (2) I.L.R., 7 Boto., 213. (3) I.L.E., 6 Calc., 707.


