
APPE LLA TE  CIVIL.

Before Mr. Justice JHutiusami Ayijar and Mr, Justice Best,

1893, SANKUNNI NA.TAR (D efen d an t No. 2), A ppellant m
S S r  n'. Special A ppeal No,779 o fl892 ,

NARAYANAN NAMBUDRI and another (P lahttifp  ajo) 
D efendant No. 1), Bespondbnts.^

BA MAN NAMBIAR (D e fe n d a n t N o. 1), A p p e lla n t in  

Special A ppeal N o. 943 op 1892,
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NAEATANAN NAMBUDEI and an oth er (P la in tip p  and  

D ependant No. 2), Respondents.'^

Cml Iroodwe Code~Aot X IV  o/188'2, s. Zll—Effeoi of benami pureJme, and 
purohatse as eumtlon-debtor's. agent.

Where the purchaser at ati execution sale ia the agent of th.e eseoution-debtor 
and buys the property as such, though he advances tho purchase liioney on the 
understanding that he is to be repaid, a suit for possession of thti property is main- 
tai-na.ble by the latter agidnat thft former. Such a trans'action is not a mere 
hemmi purchase, and is not a bar to such a tiuit under section. 317 o! tho Civil PrO" 
oediire Code.

Second appeal against the decrees of E. K. Krislinan, Subordinate 
Judge of South Malabar, in appeal suits Nos. 1064 and 1065 of 
1890, confirming the decree of U. Achutan Nayar, District Muneif 
of Nedtmgaaad, in original suit No. S89 of 1889.

The fiicts of the case appear sufficiently for the purpose of this 
report from the judgments delivered by the Hig-h Court.

Smdara Ayyar for appellant in No. 779.
Govinda Menon for respondents in No, 779.
Sank (Iran Nayar for appellant in No. 943.
B ft ashy am Ayyangar for respondents in No. 943.
B pjst, J.— These two appeals are against the same decree, the 

appellant in No. 7v9 being the second defendant, and appellant in 
No. 943 the first defendant.

• Special Appeals Nos. 779 aud 943 of 189!J,



The suit was "brouglit bj plaintiff for possessiori of two items of SANKtrsm 
land alleged to be the jenm property of plaintiff’s house and 
demised by plaintiff’s ancestor on kanom for Es. 412-9-2 to a Fambudki,
former karnavan of defendants 2 to 15 in KoUam 1040 (1864-65).
Plaintiff’s case is that on the land being" sold (in 1874) in ese» 
cution of decree in original suit No. 232 of 1868, obtained against 
plaintiS’s father, it was purchased by first defendant’s late kar« 
navan Eaman Nambiar bemmi for plaintiff’s mana (house), the 
said Baman Il âmbiar haying been appointed by plainti:ffi’s mother 
manager of plaintiff’s mana, plaintifi being an infant aged two 
years in 1048 (1872-73) when his father died; that Eaman Nam
biar continued as such manager till 1054 (1878-79), when first 
defendant was appointed as his successor and is still the kariastan; 
that in 1064 (1888-89) when the kanom was renewed to second 
defendant at the advice of the first defendant, the plaint items 
were fraudulently excluded. Hence this suit.

The first defendant denied that either his karnavan or himself 
ever managed on behalf of plaintiff’s mana, and pleaded that the 
purchase in 1874 was made by his karnavan with his own money 
and on account of his own tarwad and not lenami for plaintiff; 
that the siSit was opposed to sections 30 and 317 of the Code of 
Oivil Procedure, and also bad for misjoinder of causes of action; 
further, that it was time-barredj and that plaintiff attained his 
majority more than three years before the institution of the suit.

Defendants 2 to 6 supported first defendant, and the other 
defendants allowed the suit to proceed farU as far as they were 
concerned.

The two lower Courts have concurred in finding that at the 
date’ of the purchase of the plaint property, first defendant’s kar* 
navan was managing on behalf of plaintiff’s mana; that he did 
in fact purchase the property for the plaintiff’s illom, though the 
money paid was first defendant’s karnavan’s own; that there was 
no adverse possession till January 1889 when plaintiff granted 
the renewal kanom and first defendant executed the kanom deed 
X X III shortly after for the plaint lands; also, that the suit is 
brought within three years of plaintiff’s attainment of majority, 
and that the cause of action did not arise till January 1889. It 
has further been found that the suit is not bad either for mis
joinder of causes of action or under section 30 of the Code of Civil 
Procedure.
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Sankdnni Th.0 principal GontentioiL lief or 6 this Court is that the suit is 
bad as being opposed to section 317 of the Code of Civil Procedure, 

1T/\ea.tanan ■̂ Jjioh declares that “ no suit shall he maintained against the certi- 
“ fied parchaaer (at a Court sale) on the ground that the purcliase 

was made on behalF of any other person, or on behalf of some 
“ one through whom such other person claims.”

The District Munsif held the above section to be no bar to 
the suit, because the auction was held and the sale oertiticato 
“ granted before the new Act (X  of 1877) came into force and the 
“ provisions of section 317 apply to a certified purchaser under the 
“  itct.” But, as well observed by Mahmood, J., in Aldicell v. Jhhi 
Bakhsh{l), section 317 of the present Civil Procedure Code has not 
altered in principle the rule of law contained in section 260 of the 
old code (VIII of 1859). The Subordinate Judge’s reason for 
holding this suit not to fall within the prohibition contained in 
section 317 is because it was held in 6'oAuii L(tU v. Lccia Gya 
Pershad{2) that section 260 of Act VIII of 1859 did not preclude 
a suit by a decree-holder against the certified purchaser for the 
purpose of establishing his right to brii)g the propei-ty to sale in 
execution as the property of the judgment-debtor, and “ if so/’ 
gays the Subordiaate Judge do not see why the^judgment- 
“ debtor himself cannot bring a suit for a declaration that the 
“ property was purchased by his agent henamt for himself.” I 
imagine, however, that it is this latter case that the legislature 
had expressly in view in enacting section 317. As observed by 
the Chief Justice and Haj^dley, J,,in Bama Kurup r. Srid6vi{B) 
“  the object of the section is to put a stop to henami purchases at 
“  execution sales, and this object can only be carried out by en- 
“ forcing it in all cases without regard to consequences. ” As 
further observed in the same judgment, ‘ Ît is not a sufficient rea- 
“ son for declining to carry out the express terms of tho section; 
“  that to do so would be to allow a fraud to bo perpetrated. The 
“ person in whose name a purchase has been made for the benefit 

and with the money of another, of course, commits a fraud in 
“ ckiming the property as his own. ISTovertheless, the law says 

that a suit shall not be maintained against him on tho ground 
“ that the purchase was henami and thus provides that his fraud
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“ shall prevail.”  As was also remarked in Bamakrishmpjoa v. SANKUHjrr 
Adinarayana{\) “  the effect of section 317 can only be taken to 
“ be to enable certified purchasers and those claiming under them. Naiuyanan 
“ to avoid any arrangement made with them in regard to the 
“  purchase in the nature of a trust.”

The present, however, is not a case of benamidar pure and 
simple. It is found that Eaman Nambiar was, at the time ol 
the purchase, manager on behalf of plaintiff, who was an infant, 
aad that other would-be purchasers of the property abstained from 
bidding, because they were given to understand that the purchase 
by Raman Nambiar was being made by him as such manager and 
on behalf of the minor. Coasequenfcly, property worth Es. 2,000 
was allowed to be knocked down for Es. 230. Moreover, Raman 
Nambiar never set up any claim to the property as his own 
Such being the case, I do not think the first defendant can be 
allowed to succeed in his attempt to secure the property for him
self under colour of section 317 of the Civil Procedure Code,

But first defendant is entitled to interest on the Bs. 230 
decreed to him from 25th July 1874, the date of sale. The lower 
Courts’ decrees will, therefore, be modified by directing plaintiff 
to pay to first defendant interest at 6 per cent, per annum from 
25th July 1874 to date of payment on the Es, 230 decreed to first 
defendant. Plaintiff and first defendant will pay each other costs 
of the appeal proportionate to the amount allowed and disallowed.

Second defendant’s appeal No. 779 is dismissed with costs.
Muttusami Ayyar, J,—I come to the same conclusion. The 

question for determination in these second appeals is whether upon 
the facts found the decision of the Courts below is correct. The 
substantial parties to this suit are the son of the execution-debtor 
in original suit No. 232 of 1868 and the representative of the 
certified purchaser at the Court sale held in execution of the 
decree passed therein. It is provided by section 317 of the Civil 
Procedure Code that no suit shall be maintained against the 
certified purchaser on the ground that the purchase was made on 
behalf of any other person, or of some one through whom such 
other person claims. Although Act Y III of 1859 was in foroe 
when the sale took place in the present case, section SI 7 has not,
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as observed in Aid/cell r. IM i  altered in principle the
rule of law contained in section 260 of Act VIII of 18-j9. That 

Nasavanaw rule is, not that a honanii purchase is void altogether, but that it 
shall not ba available as a ground of action against a certified 
purchaser. The Privy Council held in Lokh?e Ivarain Roy Chow- 
dJiry V. Kalyjpuddo Bnndopadhya and Shamnpuddo Bandopadhy(f{2) 
that when the oartified purchaser is the plaintiff, the real owner, 
if in possession, and if he honestly obtained that possession, w&y 
rely on the henami purchase as a ground of defence. It was also 
pointed out by this Court in Bamakrkhnappa v. Adiuamyanai^ )̂ 
that a bemmi purchase is not invalid even as a ground of claim as 
against defendants who are neither certified purchasers nor claim 
under them. Another limitation of the rule is that indicated 
by the second paragraph of section 317, viz., that the protection 
vouchsafed to a certified purchaser does not extend to cases of 
fraud. The suit from which these second appeals arise was 
brought against the anandravan of the certified purchaser, and 
the ground on which the Courts below rest their decision is that 
the plaintifi is the beneficial owner, and that the certified pur
chaser under whom the first defendant claims is henawi purchaser 
or his trustee. This ground of decision is inconsistent with the 
effect of section 317 which is described in Bamnkrishnnppa r. 
Adinarayctna{S) as enabling the person claiming under the certi
fied purchaser to avoid any arrangement made regarding the 
henami purchase. If the facts found disclosed a henami purchase 
and nothing more, the appeals must prevail. But it is also found 
that Eaman Nambiar was, at the time of the Court sale, managing 
the affairs of respondent’s illom as its agent, and that he bought 
the land as such, though he advanced the purchase money on 
the understanding that he was to be repaid. It is also found, as a 
fact, that the market value of the land in dispute was Ra. 2,000, 
whilst it was bought at the Court sale for Es. 230. The Dis
trict Munsif observes that there is strong evidence to show 
that numerous persons who went to bid at the Court sale were 
dissuaded from doing so by Raman Nambiar, who represented to 
them that he was buying the land for the use of respondent’s 
illom. It is also found that Eaman Nambiar continued to be the
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agent of the illom till Ms death, and that after him, the first Sakktoki 
defendant was agent until the date of the controversy ■which 
resulted in this litigation. Until 1889, the kanom originally 
granted by the illom was outstanding, and it does not appear that 
Eaman Nambiar ever asserted his title to the land in dispute, 
or that the first defendant asserted the right of his tarwad to it 
prior to 1889, Under these oiroumstanoes, I consider that the 
decision of the Oourts below can be supported on the ground that 
Eaman Nambiar bought the land as agent of plaintiff’s illom 
subject to a charge in his favour for the amount advanced by 
him, and that until 1889 the land was treated as the property 
of the illom; otherwise an agent would be enabled to make a 
profit out of his principal’s property, which he intended to deal 
with as agent, and continued to do so till 1889, and thereby to 
turn the understanding on. which his name was inserted in the 
certificate and the land was since held into a means of perpetrat
ing fraud on his principal. I also think that interest should be 
awarded on Rs. 230 in the decree proposed.

I concur with my learned colleague on the other questions 
raised on second appeal and in the decree proposed by him.
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APPELLATE CIVIL,

Before Mr. Justice Muttummi Ayyar and Mr. Justice Best.

NARISIMHA EAZU (P lain tiff  No. 1), A p p e l l a t̂t, ,Not. 1, 2,8. 
Doc. 12.V.

VEBRABHADRA EAZU a.s d  others (D epend an ts  N os. 2 and 3 and  

P l a in t iff  No. 2), E espondknts.'*̂

Eindv, law—Inheritance—Ilhitom adoption— Sapratib&nAha property.

There is no evidence that the custom, of iUatom adoption exists amojig the 
Kondarazu caste of the Vizagapatam district. Sapratibandha (liable to obstruction) 
properly vests in the heirs in existence at the time the inheritance opens, and is not 
Buhjeefc to variation by the euhsetiuent birth of any co-heir.

A ppeal against the decree of H. E. Parmer, District Judge of 
Yizagapatam, in original suit No. 3 of 1890.

*  Appeal No. 85 of 1893.


