
Kosa Nata£ day that the present suit was brought, in which he has accepted this 
K am a p pa . amount in full discharge of the mortg'ag'B.

It is n&xt argued that the tender was conditional. No doubt 
section 83 is silent as to a receipt. But defendant not only waived 
the objection to this demand, but, acceding to it, produced a draft 
receipt for approval. Nor do we think that the request for return 
of the title-deeds was a condition vitiating the tender, as the sec
tion requires that the title-deeds should be deposited before th.e 
mortgagee takes out the money.

As to the case in Fam  v. Manchu{\) the mortgagor in that 
case appears to bave insisted on tlie return of documents other than 
those which the mortgagee was bound to deposit under section 83.

We therefore set aside the decree of the Lower Appellate Court 
and restore that of the District Munsif.

Eespondent must pay appellant’s costs in this Court and in the 
Lower Appellate Court,
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October 2 BHAQ-IEATHI (P l a in t ip f ) , A ppellant,
December 22. ^

ANANTHA CHAEIA a n d  othebs ( E e ie n d a n t s ) ,  Eebpondmts.*

Hindu law—Maintencmee—Suit io reeover arrears of mamienance due under a permial 
decree, and to establish a charge for future maintenance on the famJy projurty.

A Hindu widow obtained a personal decree against lier father'in-law for main
tenance. Her late husband’s fi.vo brothers were made parties to Iho suit, but no 
personal decree was made against them, nor did Iho widow ask thtit her maintenanco 
be made a charge on th& family property. On the death of her fatlior-in-law, the 
family property devolved on his eons and grandsons, who sold certain of the property. 
Thera were arrears of maintenance due, and the widow inatitated the preKent suit, 
in which she asked for a decree establishing her right to rceeive maintenance for 
her life and for the arrears of naaintenance on the responsibility of tho property: 

Held (1 ) that the maintenance not having boon declared a chargo upon the 
portion of the property which had heen alienated, this property ■was free of tmy 
charge for her maintenance;

(1) I.L.E ., 14 Mad., 49. ♦ Second ippeal JKTo. 304 of 1893.



(2) that tiie arrears of mamtenanoQ constituted a personal debt of the plain- Bhagisa.THI 
tiS’s deceaseil fath.er-irL -law , and that his sona and grandsons (the defendants) y. 
incurred Lis l ia b i l i t y  on hia decease and were bound to dieoharg©  the same out of
the family property;

(3) that the right to maintenance being enforceable against the defendants 
the right to have it made a charge on the family property was ©nforoeable along 
with it.

S econd a p p e a l  against the decree of W. 0 .  Holmes, District Judge 
of South Canara, in appeal suit No. 131 of 1892, reversing tlie decree 
of U. BalDu Eow, District Munsif of Udipi, in original suit No. f]35 
of 1891.

The facts of the case appear sufficiently for the purpose of this 
report from the judgment of the High Court.

The District Munsif decreed in favour of the plaintiff, but the 
District Judge reversed the decree. The plaintiff preferred this 
appeal.

Narayam Ban for appellant.
Ramachandm Ran Sakeb for respondents.
M ottusami A yyar , J.—Appellant is a Hindu widow and defend

ants 1 to 16 are her husband’s brothers and nephews. In original 
suit No. 1-87 of 1870 the former obtained a personal decree against 
Yadiraja Oharia, her father-in-law, for maintenance at the rate of 
Es. 30 per annum. To that suit her husband’s five brothers were 
also made parties, but there was no personal decree against them.
Nor did appellant then ash that her maintenance be made a charge 
on ancestral or family property. Vadiraja Oharia died since and 
defendants 1 to 16 repudiated their liability to pay maintenance 
under the decree passed against him. On the death of Yadiraja 
Oharia, the family property devolved on respondents, and at the 
date of the suit there were arrears of maintenance under the former 
decree to the extent of Rs. 90. The first 16 defendants sold items 
of property 3 and 4 to the l7th defendant, and appellant’s case 
is that the alienation can only be upheld subject to her claim for 
maintenance. The plaint prayed for a decree establishing her 
right to receive maintenance for her life at the rate of Es. 30 per 
annum as per decree in original suit No. 137 of 1870, and Ea. 90 for 
arrears of maintenance on the responsibility and by the sale of the 
properties 1 to 4 mentioned in schedule A attached to the plaint, 
and such other relief as the Court might deem fit to grant in 
the circumstances of this case. The District Judge considered that
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BHA&isArHi appellant was Tbonnd to have asked in tlie former suit that her- 
AifANTHA maintenance be made a charge on the family property, and held 
Ohasu . present suit was barred by section 48 of the Code of Civil

Procedure. The District Judge further held that appellant ŝ 
claim against the 17th defendant must fail, and in support of his 
opinion he relied upon the decisions in Saminatha v. llangathmn- 
mal{\) and Rangamma v. Voballayya{2). I  do not think that the 
decision of the Judge can be supported except so far as it relates to 
the 17th defendant.

Appellant’s maintenance has not been declared a charge on the 
property alienated, and the District Judge was right in upholding 
the alienation against her claim. ■ I am also of opinion that neither 
of the cases relied on by the Judge is in point. In 8aminatha v. 
Rangathammal{l) both suits were brought against the same person, 
and it was held that no second suit should be brought to recover 
arrears of maintenance which might have boon recovered in exe
cution of the decree passed in the prior suit. The point decided 
in Ban gamma v. Vohalaijya{2) was that a personal decree for main
tenance and a declaration that it is a charge on family property are 
two remedies referable to the same cause of action, viii., the right to 
receive maintenance, and that two separate suits cannot "bo brought 
in respect of the two remedies against the same defendant.

In the present case appellant rests her claim to arrears on the 
ground that they constitute a personal debt of Vadiraja Oharia 
and his sons and grandsons. Defendants 1 to 16 are bound to dis
charge it under Hindu law from the family propoi-ty which has 
devolved oh them by right of survivorship. Their liability to pay 
their father’s and grandfather’s debt arose only on the death of 
Yadiraja Oharia.

As regards plaintiff’s claim to future maintenance, it is tenable 
against defendants 1 to 16, the ancestral property surviving to 
them and passing into their maiiagement only on the death of 
Vadiraja Oharia. The right to maintenaiico being enforceable 
against them, the right to have it made a charge on faniily pro
perty is also enforceable along with it.

Though several grounds of claim are united in this suit, each 
ground of claim is good as against all respondents. It is lirged on 
respondent’s behalf that the suit is framed as if it was a suit
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to execute the decree already passed in original suit No. 137 of Bhaohuthi
1870 j bnt the clause in tlie plaint wHch contains tlie prayei is anantha
open to the construction that it prays for relief similar to those in 
the former decree. I  would, therefore, set aside the decree of the 
Judge and remand the case for disposal on the merits. The costs 
incurred in this Court will ahide and follow the result and be pro
vided for in the reyised decree.
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A C H U T A N  N A Y A E  (D efendant No. 4), A ppellant, 1893.
Sfovem'ber I.

V .

E E S  H A Y  A N  ( P la i n t i f f ) ,  E esp o n d e n t.*

MQrtgage~Bight ofajenmi, who is ajudffini^nt-sredilor, to sell the Itanom right 
before the exjnrij of twelve years.

A jenmi, who has obtained a decree for arrears of rent, may sell tte katiom 
before the ex«iry of twelve years ; sach a sale does not put an end to the k-mom, 
but only transfers the kdnomdj.r’9 interest to ihe purchaser at the execution sale.

Second appeal against the decree of A. Tenkataramana Pai, Suh» 
ordinate Judge of South Malabar, in appe:il suit No. 374 of 1892, 
modifying the decree of J. F. Pereira, District Munsif of Angadi- 
purauj, in original suit No. 45 of 1892.

This was a suit to recover the sum of Ks. 63-14-2, being 
principal and interest on account of arrears of porapad for the 
years 1065, lOt‘6 and a portion of 1067, alleged to be due by the 
defendants on a kanom kychit executed by the first defendant to 
plaintiff’s elder brother, the late Neelakandan Musad, on the 7 th 
Edayom 1048 (l9th May 1883).

The plaintiff sued to recover the aforesaid arrears from first 
defendant personally, from the properties of first to third defend
ants’ tarwad, and by the sale of the kanom and value of improFQ- 
ments on the properties demised.

Defendants 1 to 3 and 5 were ex^arie.
The fourth defendant answered that the demise saed upon was

* Second Appeal No. 417 of 1893,


