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Before Mr. Judice MiiUusami At/yar and Mr. Justice Bed.

SYED HUSSAIN (P l a in t if f), Appellakt, 1894.
 ̂ Jan. 22, 23.

V. ----------------------

MAD AN KHAN and oTnEEs (DEi'EjrDÂ rTs), E espom)Ents/̂ '

Civil Troccclure Gcde—A c lX lY  of 18S2, s. 544—‘ Anf/ ground cortmon 
to all the plaintiffs or to all the defendant .̂'

Section 544 of tlie Civil Procedure Code presupposes a common ground of deei- 
eion affecting property in which both those who have appealed and those 'who have 
not appealed have an interest direct or indirect. Thus a District Judge has no 
power Tinder this section to reverse the decree of a Lower Court, given fora jjlain- 
tlffi in favour of a defendant who did not appeal, and in respect to property in 
which the other defcndantB who did appeal disclaim all interest. Srirnm Ghatalc v.
Braga Mohan Ghosal^i) a.nil Appa Jiau v, lintnimi{2) cited and followed. SesJiadn 
v. Krisknani?,) and Najamvid v. Suhba(i) distinguished.

S econd appeal  against the decree of Manavedan Eaja, Acting 
District Judge of Kurnool, in appeal suit N'o. 64 of 1892, reversing 
the decree ?)f V. Ranga Eow in original suit No. 79 of 1891.

The plaintiff sued to estal)lisli his right to certain property and 
to recover from the defendants possession of the same. The pro
perty consisted of two plots of ground marked reepeotiyely A and 
C in the suxYey of the -village. All the defendants except the 
sixth defendant laid claim to plot A only, whilst the sixth defend
ant laid claim to plots A and 0. The plaintiff claimed the pro
perty on the ground that his late father had purchased it from the 
former owner, and the District Munsif decreed in his favour. All 
the defendants except the sixth thereupon appealed, and the 
District Judge reversed the decree of the Lower Court in respect 
to the whole property on the ground that the alleged sale to the 
plaintiff's father had not beto established.

The plaintiff preferred this appeal*
Yen'kaUmhhayyar for appellant.
RamachandfU Man Sahe'bf Srirmuh fSastriar and Tenkatarama 

Sarma for respondentB.
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SrsD Judgm ent.— The Judge’s finding- is that there was no com-,
Htjssaij, p|0 {;e(;| H 0  giyes his reasons for so finding-, and it is not open

M adan-Khan. {.Q gecond appeal to consider that question of fact. This
appeal, bo far as the plot A is concerned, must therefore fail.

It is contended further with regard to the plot C, in which the 
other respondents disclaim all interest, that sixth defendant not 
having appealed from the District Munsife decreo, the District 
Judge could not disturb that decree so far as it affected this plot 
0, On the other hand the fifth respondent’s valdl refers to the 
cases in Scshadri v. Krkhnan{V] and. Nagamma v. Siihha(2) and, 
urges that when the ground of decision is common, the Court is 
entitled under section 544 of the Code of Civil Procedure to alter a 
decree in favour of a party who has not appealed, even in respcct 
of property in which those who have appealed disclaiin all interest. 
We are not prepared to accept this contention. Section 544 
appears to us to presuppose a common ground of decision aifocting 
property in which hoth those who have appealed and thoso who 
have not appealed have an interest either dheot or indirect. This 
was the ground on which the decisions proceed in the two cases 
cited. The present case is on all foui’S with that iu Appa Bau v. 
Batnam{'d). The principle is that laid down by JaclCBon, J., in 
Sriraiii Qhatali v. Braga Mohan Ghosal{i) that the section applies 
only to decrees incapable of division and relates to property in 
which all the plaintiffs or all the defendants are intcxosted.

We therefore set aside the Lower Appellate Court’s decree bo 

far as the land C is concerned and affirm it with regard to the 
land A.

Appellant must pay tho costs in this Conrt of the respondents 
other than the sixth defendant, who and appellant will hear their 
own costs.
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