314 THE INDIAN LAW REPORTS. [VOL, XVIL,

APPELLATE CIVIL.

Before Sir Arthur J. H. Oollins, Kt., Chicf Justice, and
Mr. Justice Shephard.

1893. KOMAPPAN NAMBIAR anp oruers (Prarveirrs), APPELLANTS,
Augnst 22.
September 5. 2.

UKKARAN NAMBIAR axp orumes (Derenpants Nos., 1—6),
Resronpryts.®

Oivil Procedure Code—dct XIV of 1892, ss. 18, 30— Res judicata’ —
Representation,

Although the members of a tuwad or fanily may, in an iriegalar fashion, be
represented by x karnavan of tho turw.d in u suit, the decrev therein does not
raige an absolnte estoppel against membars not aetually brought on the record.

Tttinchan v. Vellappan(L) and Sri Devi v. Kelw Erai2) followed.

Srcoxv apprAL against the decree of A. Thompson, Distriet Judge
of North Malabar, in appeal suit No. 227 of 1892, reversing the
decree of 8. Subramaniya Iyer, Distriet Mansif of Payoli, in
original suit No. 13 of 1892.

The facts of the case appear sufficiently for the purpose of this
report from the judgment of the High Conrt.

The District Munsiff decreed in favour of the plaintiffs, and
the District Judge reversed the decree on appeal by the defendants.
The plaintiffs preferred this appeal.

Sundara Ayyur for appellants,

Nurayana Ruw for respondents Nos. 2 to 6.

Jupement.—The present suit is brought by twelve persons
alleged to helong with Chathu Nambiar, the twelfth defendant, to
a branch tarwad. They claim a property held under lease by the
thirteenth defendant. In 1887 the first defendant in the suit who
is karnavan of the tarwad, brought a suit to recover the same pro-
perty. In that suif the tenant was joined as first defendant and
the other two.defendants were the above-mentioned Chathu Nam-
biar and another member of the branch, Raman Nambiar, The
main contention in that suit was that these two, Chathu and

# Second Appeal No. 1548 of 1892.
(1) LL.B.,, 8 Mad,, 484, 438, (2) LL.R., 10 Mag,, 79,
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Raman, helonged to a branch having no community of interest
‘with the main tarwad. That contention was overruled and a
decree was passed in favour of the then plaintiff, the karnavan.
This decree, it has been held by the District Judge, is binding on
the present plaintiffs, because in the former suit they wers repre-
sented by Chathu and Raman, vespectively, the karnavan and
-senior anandravan of their branch. The District Judge held that
the question sought to be raised in the present suit is ves judicata.
In our opinion the judgment cannot be sustained. In the first
place, the statement that the two members, Chathu and Raman,
represented anybody but themselves scems to be o mere assump-
tion. The ouly part of the record in the previous suit which is
produced is the judgment, and from that it would be diffieult to
say that the then defendants were impleaded by the then plaintiff
or put themselves forward in a representative character. At any
rate, the mere fact that they are branch karnavan and senior
-anandravan is no ground for raising any inference. It must be

remembered that the case for the then plaintiff was that there is

no such thing as an independent branch existent and Chathu was
joined as a defendant, because he happened to have taken a part
in granting the demise.

Under these circumstances we are of opinion that there really
is no foundation for the statement of the Judge on which he rests
" his conclusion as to the applicability of section 8¢ of the Civil
Procedure Code. In drawing that conclusion also the Judge is
.clearly in error. It has been more than once decided that
although the members of atarwad or family may, in an irregular
fashion, be represented by a karnavan of the tarwad, the decres
.does not raise an absolute estoppel against members not actually
brought on the record, see I#tinchan v. Vellappan(l), 8ri Devi v.

Kelu Bradi(2), and second appeal No. 93 of 1885.

‘We must, therefore, reverss the decree of the Distriet Judge
-and remand the appeal for disposal. The plaintiffs are entitled to
‘the costs of the appeal. For other costs provision will be made in

the revised decree.

(1) 1L.R., 8 Mad., 484, 488. (2) I.L.R, 10 Mad,, 79.
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