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APPELLATE (3IVIL.

Before Sir Arthur J. E. Collins, Kt., Chief Justice, and 
Mr, Judiee Parker.

1893. SPJNIVAvSA SASTEIAL (D esew dant), A p p e lla n t,
Jan. 23, 24.

SAMI EAU (Plaintii'p), R espondent.'̂ '

Deiilafn,tof"y deeyce-— Code of Civil Procedure—jLci X IV  of 1882, ss. 278 283—
Termmation of attachment hi/ abandonment.

Th0 plaintiff Iiad an attachment against certain property. Owing to Kis not, 
filing a nece.̂ sary affidavit, the execution petition was bU'ikjI; oH’. Bu'bsequontly he 
applied for the sale of the property, and the Court directed a frosli attachment to 
issue. It was held that these facts did not amount to an ahandonment of the first 
attachment hy the plaintiff.

Second appeal  against the decree of 3 . A. Davies, District J udge 
of Tan j ore, in appeal suit No. 454 of 1891, modifying the decree 
of S. Eamasamy Iyengar, District Munsif of Tiruyadi, in original 
suit No. 63 of 1888.

The lands in dispute in tliis case originally belonged to one 
Krislinasami Moitay, against whom the plaintiff in this suit 
obtained a decree in 1887 and the lands wore attached in execution 
thereof, but the execution petition was subsequently struck off the 
file owing to the plaintiff’s default in filing a necessary affidavit. 
In 1889 the plaintiff applied for the sale of the property attached 
in 1887, and the Court directed a fresh attachment to issue. The 
defendant then came forward and alleged that he had purchased tho 
property prior to the second attachment and obtained an order in 
his favour. The plaintiff alleged that the defendant’s sale having 
been subsequent to the first attachment, was not valid against the 
plaintiff, and that the defendant was bound by the terms of his 
sale to pay the plaintiff the debt decreed in 1887, and that the said 
debt was therefore a charge on the said property in the defendant’s 
hands. Hence this suit.

The District*Munsif decreed in favour of the plaintiff, dorlnnng 
the subsistence of the attachment of 1887 of the plaint properties 
and his rights to realize his money by a sale of those properties.

* Second Appeal No. 54,1 of 1892.



On appeal against the District Miinsif’s decree by the defend- Suinivaba 
ant, the District Judge delivered the following- j udgment:—■ Sasisiai,

“ The test question in these cases is baa there "been an abandon- 
" ment of the first attachment either in fact or constructiTely,
“ Now in this case there was no actual withdrawal from the first 
“ attachment, and there was no order for releasing that attaeh- 
“ ment, so there was no ahandonment in fact. The delay in 
“ following up the attachment is satisfactorily explained by the 

plaintifi’s taking of other legal proceedings, so on the score of 
“ delay on abandonment cannot be presumed. Nor can such pre- 
“ sumption arise from the Munsif ŝ order directing a second 
“ attachment which plaintiff accordingly made, for that was the 
“  act of the Court and not of the party. I therefore agree with 
“  the Miinsif for the further voluminous reasons given by him 
“ that plaintiff’ s attachmeiit of 1887 never ceased to exist and con- 
“ sequently defendant’s sale was subject to it under section 376 of 
“ the Code of Civil Procedure.

“ It is further ui’ged in appeal that plaintiff being able upon 
“ the terms of that sale to sue defendant for the recovery of his 
“‘ money had no right to seek for a mere declaration that his ■
“ attachment was in force, but should also have sued for the re- 
“  covery of the money due to him under the sale-deed to defend*
“ ant. But this is a vain contention, because plaintiff was not 

. “ a party to the contract of sale, and could not, therefore, have 
“ enforced its provisions.

“ The appeal, therefore, fails and is dismissed with costs.’ ’
The defendants preferred this appeal, alleging that the plain­

tiff’s suit was not maintainable under either section 283 of the 
Civil Procedure Code, nor under section 42 of the Specific Relief 
A ct; that an appeal should have been preferred against the order 
of the District Munsif directing a second attachment; and that the 
first attachment did not continue to subsist at the time of the 
defendant’s*sale-deed.

Ay par for appellant.
Pattahhirmm Ayyar for respondent.
J i t d g m e n t .— We have no doubt that a suit for a declaratory 

decree is maintainable. The plaintiff’s petition was put in under 
section 378 of the Code of Civil Procedure and a suit under 
geotion 283 is his only possible remedy.
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The next point urged is that an appeal should have been 
preferred against the order of the District Munsif directing a 
second attachment. But that order was a mere direction of the 
Court without notice to either party and in no case could defendant 
have been made a party to the appeal if there had heen one.

The decision quoted in Puddomonee Dossee v. Roy Muthooranath 
Ghot€dhry(X) lays down no general rale, but the effect of it is that 
it is a matter of inference in the particular case whether the 
striking olf of an execution petition terminates an attachment. 
We agree with the District Judge that in this case there was no 
intention to abandon or to terminate the attachment. Tliis may 
be inferred not only from plaiiifcifFs subsequent conduct, but from 
the very terms of the sale-deed under whicli the defendant pur­
chased, provision being therein made that defendant should pay 
ofi the balance of the decree debt in the suit in which the attach- 
ment had been made. No mention in terms is made of the attach­
ment, but it is a legitimate inference that it was then regarded as 
subsisting.

We dismiss the second appeal with costs.

APPELLATE OIYIL.

Before Sir Arthur J. S . Collins, Kt.,, Chief Justice, and 
Mr. Judice Davies.

1893.
September 16. 
Ootober 2 t.

EAMAPPA UDAYAN (Depkndant No. 1), A ppbllant,

A R U M IJijrA T H  T T D A Y A N  (P la in tip p), E espo nu en t . *

Sindu law~iSuccession of a daughtsr's daughter to her grandfatk,er̂ t estate.

Ontlieprinciple laid down in Nalhnnav, Fonnal[‘l), a daugkter’s daughter i» 
in til© absence of preferential male hairs, entitled to sucoeed to her grandfather as 
a bhandu.

Second appeal against the decree of V. Srinivasa Oharlu, Sub­
ordinate Judge of Kumbakonam, in appeal suit No. 7 of 1892,

* Second Appeal ITo. 33 of 1893.

(J) 12 B.L.E., 411. (2) U  Mad., liO.


