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APPELLATE CIVIL.
Before Mr. Justice Muttusami Ayyar and Mr. Justice Best.

1893 RAJA GOUNDAN (Praiwrirr), APPELLANT,

August 24, .
25, 29, 30. b

) ber 16.
November 16 RAJA GOUNDAN axp oruers (DEFENDANTS), RESPONDENTS. ¥

Sule of mitteh for arrears of revenue—~Purchase by Government—Subsequent sale by
Government—Suit by owner of & skare in the mitlak for eanccllation of sccond
sale—Revenue Recovery det—Madres Azt IT of 180k, sv. 38, BO—Limilation—
Admissibility of horoscope—Indizn Boidence det-—Act I of 1872, ss 17 and 18,

The plaintiff was the ownor of a share in a mitfah which was sold on 1dih
Febraary 1886 for arrears of revenno and bonght hy Governmont, who, on 16th June
1886, sold it to the fivst defendant, notifying the resulo in the form preseribed under
Madras Act IL of 1861, Tho first defendant subseguently resold portions of
the mittah to defendants 3 and 5 to 8 The plintiff sued for cancellation of
the second sule so far as his share was concerned, insbituting a snit for this purpese
on 31st March 1890 :

Held, /1) that the sale of 16tk Juno 1835 was hioba sale.under seation 38 of Act
II of 1864, although the notification of the ealo was in the form preseribeld by
that Act, but a salo by Governmant of property that had become its own by veuson
of the purchase at the prior sale of 15th Fobruary ;

(2) that even assnmiag tho salo of 16th June 1886 te havo beon a sule
under section 38 of Act TLof 1864, the suit was time-barred under seation 59 of that,
Act, since it should have been bronght within six mmths from the date of plaintiif's
majority, viz., 20th November 1888, as proved by his Lovoscope, which had been
o public record from a poriod ante litem siotwm, was volied upon by the defundants
in the present su@t, and wag put in as an ‘ admigsion’ undor the Indian Evidence
Act, 88, 17 and 18, Ram Nuwain Kallin v. Monee Bibee(l) and Satis Chunder Muk-
hopadhya v. Mohendro Lal Pullhuk(2) distinguished ;

(8) thatthe limitation presexibed by section 59 of Madvas Act II of 1864
i applicable to sales which are illegal by reason of contravening some oxpross law,
as well as to sales which ave ixregular. Gobind Lal Ry v. Remjanmn Misser(d)
relied on.

Arrean against the decroe of P. Dorasawmy Aiyar, Subordinate
Judge of Bellary and Salem, in original suit No. 6 of 1890,

The facts of the case are stated sufficiently for the purposes
of this report in the judgment of the High Court. The decree

# Appeal No. 24 of 1892, (1) LL R, 9 Cale., 613,
{2) I.L.R,, 17 Calc., 849, (8) TL.R, 21 Cule., 70.
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of the Lower Court was for the defendants. The plaintiff pre-
forred this appeal. :

- Sadagopacharier for appellant.

The Acting Government Pleader (Subramanye Ayyar), Bhash-
yam dyyangar, and 1. Subramanys Ayyar for respondents.

Brst, J.— The appellant was plaintiff in the Lower Court,
his suit being (1) for cancellation, so far as his share of the Puthur
mittah (in Salem distriet) is concerned, of a sale held on the
16th June 1886 by which the entire mittah was sold; or (2) in
cage it is found that the sale is not liable to he set aside, for a
declaration that defendants hold the plaintiff’s share astrustees
and for a decres directing them to couvey to plaintiff his share
of the mittah and of the income thereof since the date on which
defendants gob possesston of the same. . *

The Subordinate Judge has found that plaintiff’s suit was not
barred by limitation, and that if the suit had been for the pur poss
of setbing aside the first sale held in February 1886, plamtlff
would have been entitled to a decree, but that the second sale
(of June 188n) is not one that is open to question by the plaintiff,
ag 1t was a sale of property no longer belonging to plaintiff, but
belonging tb Government as purchaser at the sale of February 1886.

As is seen from exhibit I, the mittah in question was put up
for sale, for arreirs of revenus, on 156th February 1886, when there
being o other bidders, it was purchased on behalf of Government
for Re. 1,000 and this fact was reported o the Board of Bevenue
on the following day (sce exhibit T); and orders were also issued
at once to the treasury to credit this sum of Rs. 1,000 towards
the arrears of the said mittah (see exhibit XXXIX, also ex-
hibits XI; and I1I). The mittah was again sold, on 16th June
1886, on the Collector’s recommendation contained in his letter
to the Bosrd of Revenne which is filed as exhibit H (dated 1lth
Mazch 1888), the rosale being sanctioned by the Revenus Board’s
Proceedings,"dated 2nd April 1886 (see exhibit I).

The Collector’s letter H is as follows: ““Since reporting the
““ppsult of the sales of the Puthur and Tammakumcm m1ttahs, I
¢ have the honour to inform the Board that I have received two
¢ offers, one for Rs, 35,000 for the two mittahs that have been
““gold. As only a certain number of the villages of each mitiah
¢ (though not separatély registered) belongs to the minor proprie-

.““tors for whosoe default they were sold, and as the owners of the

¢ other villages have regularly paid their.share, I would strongly

Raza
GOUNDAN
7.
Rasa
Gounnax.



Rasa
GoUNDAN
¥
Rara
GoUNDAN.

136 THE INDIAN LAW REPORTS. (VOL. XVIIL.

«pgpornmend & resale to enable Kylasa Goundan who has offered
irthe Rs. 35,000 or some other co-sharers to secore these old-
“gtanding mittahs and thus arrange among themselves to clear
“of all encumbrances. This Kylasa Goundan proposes to do.
“ Gtovernment can in no caso be loser.”

Tt must here be noticed that Tammakurichi mittah was also
sold on the 15th February 1886 when Puthur was. sold, and
boﬁg‘nt like Puthur on behalf of Government for Rs. 1,000, hut
plaintiff does not appear to claim any inferest in that mittah, Lis
case being (vide paragraph 2 of the plaint) that there had been a
partition between his branch of the family and that of defendants
1 and 8 to 8, though the regisiry continued joint. By I “the
““yesale of the mittahs is sanctioned us recommended’ with the
provisu that “ Kylasa Goundan’s offer should be fixed as the upsct
“ price.”

The mittahs were accordingly resold en the 16th June 1886,
‘when first defendant became the purchaser : this is the sale that
is now sought to be set aside, and avhich the Subordinate Judge
has held to be not a sale undersection 38 of Aet 1L of 1864, but
a sale by Government of property that had already become its
own by reason of the purchase at the prior sale of 15th February.

The first question for consideration in this appeal is whether
the Subordinate Judge is right in thus holding ? The auswer
to this question must, I think, be in the affirmative. As pointad
out by the Subordinate Judgs, no order passed by the Collector
cancelling the sale of February, with referenee to the provisions
of section 88 of Act II of 1884 as amended by Act III of 1884,
hasbeen produced. On the contrary, it is admitted that no such
order was passed; hut the Collector’s letter H (above set out
in full) is referred to as being equivalent to such an order.
Neither in this letter however nor in the.Revenue Board’s order
thereon (exhibit I) is there anything said about setting’ aside the
previous sale, and, the mere use of the word resule elearly implies
nothing mere than a sceond sale. It is clear also from exhibits II
and V that the resale was with reference to Standing Order No.
111 of the Bodrd of Revenue which deals with lands bought in by
Government. No doubt the notification of this resale was issusd
in the form prescribed under Act IT of 1864 for sales on account
of arrears of revenme; but it is explained, on behalf of the re-
spondents, that no form had then been prescribed for sales under
Btanding Order No. 111, Be this as it may, the circumstance
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that in the notification A (clause ¥) the ocurrent revenue paysble
by the purchaser is entered as nil, when compared with the
corresponding entry in B, the notification of the sale of 15th
Pebruary (in which the sum is stated to be Rs. 8,532-1-7)
places beyond doubt the fact that the ‘resale’ was not on ae-
count of arrears of revenue, bubt of property that belonged to
Grovernment as purchasers ‘at the previous sale. Such being the
case, the order (exhibit O) is of no weight. This suit which is for
setting aside the sale of 16th June 1886 for irregularities 72 such
sale must therefore fail.

But even if the suit did not fail on this ground, it must do
so as time-barred In so far as cancellation of the sale is sought.
The period of limitation for a suit of this kind is six months from
the date of the sale (see section 59 of Act II of 1864 and Penkata
v. Chengadu(l). The appellant’s conteution that the limitation

prescribed by the above section is inapplicable to sales which are,

open to the chjection of illegality (as distinguished from mere
irregularities) by reason of their contravening some express law—
such as Regulation X of 1831, as alleged in the present case;is
opposed to the recent ruling (dated 8th July 1893) of the Privy
Council in "Gobind Lal Roy v. Ramjonam Misser(2); where a
gimilar contention in the case of a sale under Aot XTI of 1859
was disallowed on the ground that “a sale is a sale made under
“ the Act within the meaning of the Act, whenit is a sale for arrears
“of Government revenue, held by the Collector or other officer
“guthorized to hold sales under the Act, although it may be con-
“trary to the provisions of the Act either by reason of some
“irregularity in publishing or conducting the sale, or in conse-
“ guence of some express provision for exemption laving been directly
“contravened.”

Tt was therefors incumbent on appellant to have brought his suit
before the expiration of six months from the dute of his attaining
majority. If7it were a fact, as alleged in the plaint, that plaintiff
was a minor till October 1889, this suit, which was brought on
81st March 1890, would be in time. But the Subordinate Judge
has found—+and mno doubt rightly—that Plaintiff “was born on
20th November 1870 and consequently aitained his majority on
the 29th November 1888, which is sixteen months prior to the
institution of this suit. ' ‘ '

(1) LL,R., 12 Mad., 168. (2)'T.LEB., 21 Q‘d&. 70.
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The fact of plaintifi’s birth having taken place in November
1870 is proved from his horoscope (exhibif XXYV), which was
produced by his mother before the Tahsildar in November 1880,
1t is initialled by the Tahsildar with the addition of the date,
10th November 1880, and in the deposition VII of Kaliyammal
(appellant’s mother), dated 9th idem, she is found to have stated
that there was a copy of the horoscope with Rama Krishnier
and that she would “send a person and get it this night.” Rama
Krishnier has been examined as defendants’ third witness and
identifies exhibit XXV as the copy which he then gave to Kali-
yammal. It is now produced from the public records where it
appears to have been kept ever since its production in November
1880. Moreovef, there is mo room for doubt as to its identity
with the horoscope produced before the Tahsildar, for in his report
(X) to the Collector, which is dated 12th November 1880, he
gives the plaintif’s age as 9 years 11 mouths and 11 days on the
18th idem, and in the Collector’s letter VIII (of 13th December
1880) to the Board of Revenue the plaintiff is stated to be a
minor ‘now aged 10 years” As at the time of the depositién
VII and production of XXV there was no reason for misrepre-
senting the age of plaintiff, the evidence thus afforded may be
safely relied on. It isalso in accordance with the age of the
plaintiff as stated in exbibits V and LIII, the former of which
is a deposition of Kaliyammal, dated 22ud Mazrch 1879, wheun she
stated the plaintifl’s age to he eight years, and the latter a petition
of the same Kaliyammal, dated 7th December 1879, in which her
son’s age is given ag nine years. This petition s proved by defend-
ants’ eighth witness Ramalinga Aiyan, by whom it was presented
on behalf of Kaliyammal under the vakalat (exhibit 111). These
documents give support to the evidence of dofendants’ fourth
witness Ramasawmi Aiyen, who was manager under plaintiff’s
father from Akshaya (1866-67) till his death in Iswara (1877-78).
Ho states that plaintiff was born in the year Prambduta (1870~
71). It has been contended on behalf of appollant that the
horoscope is inadmissible in evidence and in support of this
contention we “have been referred to the rulings of the Caleutta
High Court in Ramnarain allia v. Monce Bibee(1) and Satis Chun-
der Mukhopadhye v. Mohendro Lal Failuk(2), Those cases are -
not on all fours with the present ome. In both the Caleutte onses

(1) LLR., 9 Cale., 613, (2) LLB., 17 Calo,, 946.
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the horoscopes were produced then for the first time and by the
parties relying on them; whereas in the present case defendants
are relying on a hovoscope produced by plaintiff’s mother and
which has besn a public record from a period ante lifem motan.
It is not put in here as evidence admissible under section 32 of
the Bvidence Act, but more as an ¢ admission,” to which sections
17 and 18 of that Aect ave applicable. The date of plaintiff’s
bixth is found to be 29th November 1870 and this finding is
well supported by the evidence. The suit so far as it seeks for
eaucellatmn of the sale is consequently time-barred u.ndel section
59 of Act IT of 1864.

It is thevefore unnecessary to consider the alleged illegalities
ar irregularities in the conduct of the sale.

Bat it is further contendsd on behalf of appellant that, even
if plaintiff is not entitled to a decres setting aside the sale, the
first defendant should he held to have purchased as a trustee on
plaintif’s behalf and a decree should be passed awarding to
plaintiff his share of the zemindari. First defendant was in no
sense & trustee for the plaintiff, and there is no reason whatever
for holding that the sale was brought about by fraund on the part
of the, defendants. Asis seen from the Collector’s letter (exhibit
H), the arrears of revenue on account of which the mittah was
sold were entirely due on the villages which constituted the shars
of plaintiff’s branch, and the shares of defendants 3 to 8 were
sold only because they were also liable in consequence of their
not Being separately registered. It was because the revenue due
on the other shares had been ¢wvegularly paid’ that the Collector
recommended the resale ““to enable Kylasa Goundan .or some
« other co-sharer to secure these long-standing mittahs snd to

“ grrange among themselves to clear off all encumbrances.” There,

is therefore no ground for presuming fraud from the circumstance
of fixst - defendant having, subsequently to his purchase on 16th
_June 1886, resold portions to defendants 3 and 5 to 8 respec-
tzvely under exhibits & and P,

I would dismiss this appeal with costs (6o 8ets)..

‘MurrvssMr AYvag, J.—I concur,
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