
APPELLATE CIVIL,

Before Mr, Justice KvMimmii Ayyar mid Mt> Justice Best.

1893. G-ANGAEAJU a n d  o t h e r s  ( D e f e n d a n t s  Nos. 1, 4, 5 a n d  G),
August 30. A p p e l l a n t s ,

]06 THE INDIAN LAW EEPORTS. [VOL. XVII.

KONDIREDDISWAMI and o th e r s  (P laintii^ps N o s. 1 amd 2, 
AND D e fe n d a n t N o . 2)> REsroNDENTs.''^

Civil Frocedure Code—Act XTV of 1882, s. 13—Kos judioata— Besom'?/ Aot 
{Madms)-~Aot YJIl o f im o—Bcoision of a lievennc Court— Second suit in Qml 
Court—Question of tille.

In a 8u.it;for land it appeared that 1,bo defendant had oL)tainofl, imdor tho Rent 
Recovery Aot, a judgment that tho present plaintiff sliould accept from him it patta 
for the land in question and deliver to him a corresponding mnohalka, and Rub- 
8eq.tiently an order for ejeottEeo-t, which was executed. Tho preS'-ont plaintiff 
did not appear when the ahove orders were made. The defendant relied on these 
proceeding's as constituting a bar to tho prcBont s)ii.t •.

JÎ M, following Mama v. Tirtascmi (I.L.R., 7 Mad., 61), that the decision of the 
Eevenue Oonrt was no bar to the suit.

Second a p p e a l against the decree o f M . B . Sundara Raû  Siibor- 
dinate Judge oi Elloie, in appeal suit No. 197 oi 1892, confirming 
the decree of V. Krishnamurtlii Pantulii, District Mimsif of 
Tanuku, in original suit No. 95 of 1891,

Suit to recover land with mesne profits. It appeared that on the 
6 th May 1890 the first defendant, who was the father of the other 
defendants, broug'lit a summary suit against the present plaintiff 
nnder Bent Recovery Act (Madras), 1865, to enforce the exchange 
of patta and muohalka for the land in question. The present 
plaintiff did not appear before the Head Assistant Oolleotor who 
passed an ex parte judgment against him. The decision of the 
Revenue Oourt was not complied with, and tho present first 
defendant obtained and executed a warrant of ejectment. The 
present plaintiff moved the Revenue Court to set aside his decision, 
but this application was rejected on the ground that the summons 
had been duly served before the ease was disposed of. The 
plaintiff thereupon brought the present suit, alleging that he
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was the owner of the property in question and tliat tlie summary Ganqakajc 
deSiision of the Bevenne Court: had "been obtained in fraud of Iiis £;oN3>mBi)i>i» 
rights. SWA5JI.

The District Miinsif passed a decree as prayed overruling the 
contention of the defendant that the decision of the Eevenue 
Court was a har to the suit. He referred to Hama v. Tirtasami(X},
Chunder Ooomar Mtuidal v. Numee Khanum(2), Debi Prasad v.
Jafar Alii?j), Boistuh Ckurn Soin v. Trahee Earn Sein(i), Manappa 
Mudali V. McGarthjj{̂ ), Venkatachalapati y. KvisIina{Q).

On appeal the Subordinate Judge affirmed this decree. Thf» 
defendants preferred this second appeal.

Srirangacliariur for appellants.
Venkatarama Sarma for respondents.
J udgment.—Assuming that the suit was maintainable there 

can be no doubt that the decision is correct on the facts found.
It is contended, however, that the suit is not sustainable by 

reason of the decree in summary suit No. 72 of 1890 on the file 
of the Head Assistant Collector and of the order for ejectment 
under section 1 0  of Act Y III of 1865 (Madras).

The first- plaintiff did not appear to defend that suit and a 
subsequent*application of 4iis to have tlie ex~parte decree set aside 
was dismissed. Hence the present suit on title.

As was held in Rama v. Tirtammi{\) the decision of a question 
of title by a Eevenue Court is merely incidental, and no bar 
to a fresh suit on title in a Civil Court. Our attention has been 
called to the decision in Bagam v. Majagopal(l). The learned 
Judges who decided that case held that the decision and r̂der of 
a Eevenue Court under section 10 of Act V III of 1865 would bar 
a subsequent suit on title in the Civil Courts. But it does not 
appear that the decision in Bama v, Tirtasami{l) was brought to 
their notice. We are of opinion that the principle laid down in 
Bama v. Tiriasami{l) is correct.

We, therefore, dismiss this appeal with costs.

(1 ) I.L.E., 7 Mad,, 61. (2) 11 B.L.a., 434̂
(3) I.L.E., 3 AIL, 40, (4) 15 W .R« 32.
(5) I.L.E., 3 Mad., 192. (6) TX.E., 13 Mad., 291.
(7) I.L.E., 9 Mad., 89.
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