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that any such admission was made. Onthe contrary, the second
paragraph of the written statement commences with a denial that
the temple is a common place of worship, either for plaintiff or other
Kammalas or for other Hindu castes. It does notappear that the
trustees were nominated by or subject to the confirmation of the
Government or any public officer. Unless, therefore, the endow-
ment was one which would have fallen under the provisions of
Regulation VII of 1317, it will not fall under t}le provisions of
Act XX of 1863. See Fukurudin S8ahib v. ckeni Sahib(1) and Jan
Ali v. Ram Nath Mundul(2). We do pobt think this case can be
disposed of without recording gvidence. We must, therefore, set
aside the decree of the District Judge and remand the suit for
rehearing. The costs will follow the result.

APPELLATE CIVIL.

Before Sir Arthur J. H. Collins, It., Chief Justice, and,
Mr. Justice Davies.

RAMASAMI (PrasTIFr), AprELLaNT,
v.

SAMI anp ormers (Derexpawts), RespronpenTs.®

Transfer of Property Act—det IV of 1882, ss. 92, 93—Decree for redemption—
Hortgagor’s failure to pay annunt due withinperiod fized—Subsequent suit, no
order under seciion 93 having been made—DXRes judicata.

A decrco under section 92 of the Transfor of Property Act bacomes a final decrca
on the expiry of the time lmited theroby, although no order is passed wndor sec-
tion 93 : accordingly, no subsequent wuit for redempthion can be maintainel.

SrcoNp sPPEAL against the decree of U, Venkobachariar, Subor-
dinate Judge of Tanjore, in appeal suit No. 365 of 1892, atirming
the decree of T. M. Adinarayana Chettiar, District- Munsif of
Mannargudi, in original suit No. 66 of 1891.

Suit for redemption of a mortgage executed in 1886 by the
plaintiff’s vendorto the predecessor in title of the defendants under
which it appeared that possession had passed to the mortgagee.

(1) LL.R., 2 Mad,, 197. (2) 1.L.R., 8 Cale,, 52.
* Second Appeal No. 241 of 1893,
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The plaintiff had previously brought original suit No. 241 of 1886
on the file of the District Munsif of Mannargudi for the redemp-
tion of the same mortgage, and on 30th September 1887 a decree
was passed which directed that “on the plaintiff paying to the
“defendants Nos. 2 to 7 or depositing in Court within three
“monthy from this date Rs. 67, he will be entitled to take
“ possession of the plaint items Nos. 1 to 6, and in default, he will
“Dbe debarred from redeeming them thereafter.” This decree was
afirmed on appeal and in 1889 the plaintiff applied in execution
for an order that possession be delivered to him' on payment of
the amount specified. He obtained the order sought and gained
possession of the land, but the High Court reversed the order and
dismissed his application on the ground that it was too late.

The prayer of the present plaint was for a decree © directing
“ the defendants to receive from plaintiff the mortgage debt and to
“return to him all the documents relating to the mortgage, and
‘“holding that the mortgage has been redeemed and for such other
““ryelief as the nature of the suit may admit.” The third issue
framed in the suit was as follows :— Whéther the plaintiff’s
“right of redemption has been extinguished by the decree in the
“former suit No, 241 of18862” The plaintif’s contention was
that the equity of redemption. was kept alive by reason of the fact
that no order had been made under Transfer of Property Act, 5. 93.

The District Munsif decided this issue in favour of the defend-
ant pointing out that the mortgage in question was not in his
view a usufructuary mortgage and also oxpressing the opinion
that the Transfer of Property Act was inapplicable to the suit,
and be accordingly dismissed the suit.

The Subordinate Judge on appeal affirmed this decree con-
curring in the opinion that the Transfer of Property Act was
inapplicable, and observing *the deed of mortgage is not on
“record and it is not easy to say what the real nature of the
“ mortgage'is, but as it is merged in the decree, the latter is the
“ proper guide for determining the question.”

Narasimha Chariar for appellant.

Krishnasami Ayyar for respondent. _

JupamenT.—We consider that the decree in suit No. 241 of
1886 on the Mannargudi Munsif’s file was a final decree inase
much as it decreed according to the last clause of section 92 of
the Transfer of Property Act, that in case of default in payment

14

Rawasaux
9.
Sim1.



98 THE INDIAN LAW REPORTS. {VOL. XVIL

Ramssar  within the stipulated time, the plaintiff was to be debarred of his
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1893.

August 8.

right of redemption. Orders passed under section 93 are, in cur
opinion, merely supplementary to the decree under section 92,
showing whether the terms of the decres have or have not been
fulfilled. It is clear that in this case when the three months’ time
allowed in the decree had olapsed without payment bemng made,
no extension of time for payment having been granted, the decres
became a final decree without any further orders being required.
That decree then being a final one after confirmation in appeal,
the present suit being hased on precisely the same causc of action
as that suit is, of course, barred as res judicata.
The second appeal fails and is dismissed with costs.

APPELLATE CIVIiL.

Before Sir Arthur J. H. Gollins, Itd., Chicf Justice, and
Justice Shepluird.

KUNIAYEN HAJI (PLAINTIFF), APPELLANT,
2. '
MAYAN (Dzrrmvpant No. 2), ResronpentT. *

Transfer of Property Aot—Aet IT of 1882, ss. 108, subes. {e), 11 T—Ayricultural
lease— Lease of  coffee gurden— Destruction of plants by Jfire— Foidability of lease,
The plaintiff was the assignes of the right and title of the lossor and the defend-
ant was the lessee of a coffee gardon, undor an instrument which wus held to
oconstituto a lease of the coffce plants only. Ina suit toxecover the anuwal pay-
ment reserved under the lease, it appearcd that the cofice plants had been destroyed
by fire and the garden had heen consequenily abandoned by the defendant before
the period to which the elaim related :
Held, that the plaintiff was not onlitled to rccover.
Per cur : We ave clearly of opinion that a lease of a coffee garden is not an
agricnitural lease within the meaning of Transfer of Property Act, g. 117,

Secowp aprpraL against the decrce of T. K. Krishnan, Subordi-
nate Judge of North Malabar, in appeal suit No. 823 of 1891,
reversing the decree of J. A. De’Rozario, District Munsif of Vytx,
in original suit No. 41 of 1801.

The plaintiff sued as the assignee of the title and interest of

* Beoond Appeal No. 1624 of 1892,



