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APPELLATE CIVIL.
Before Mr. Justice Muttusami Ayyar and 4121'. Justice Best.

KASSIM SAIB (CoUNTER-PETITIONER), APPELLANT,
v.

LUIS (Perrrioner), REsPONDENT*

Erecution of decrea—{-Payment of decree amount by one defendant—Reversal of decres
o appeal by another defendunt—Right to refund—Civil Procedure Code, s. 583.

In & suit for rent, together with interest thereom, brought by a mortgages
against a tenant in ocenpation of the mortgage premises, one claiming title against
the movtgagee was joined as second defendant. The suit was dismissed in the
Court of first instance, but the Court of frst appeal passed a decreo as prayed in
the plaint : and in execution the principal amount of the rent claimed, which had
been paid into Court by the first defendant with the request that it should be paid
out to the person entitled to it was paid over to the plaintiff. The first defendant
preferred a second appealagainst the decres, so far as it awarded interestand costs :
this second appeal was digmissed. The second defendant, however, preferred
against the entire decree a second appeal which was succeesful and the High Court
dismissed the suit throughout, On an application by the fixst defondant for refund
of the money paid by him as stated above :

Held, that the applicant was not entitled to the rofund claimed.

Arrean against the order of W. C. Holmes, Distriet Judge of
South Canara, in civil miscellaneous appeal No. 51 of 1891, con-
firming the order of U. Babu Rau, District Munsif of Udipi, in
civil miscellaneous petition No, 493 of 1891.

In 1886 a suit was brought by g plaintiff, since deceased and-
now represented by the respondent to the above petition, to
receive from J. Luis, the present petitioner, a sum of money on
aecount of rent accrued due on certain land in the defendant’s
possession.  The plaintiff claimed to be the nmortgagee of the land
in question from the late trustee of the Puttigi Mutt. The
trustee who had succeeded to office at the time of the suit, and
who had been included in the suit as the second defendant, dig-
puted the validity of the mortgage and claimed to be entitled
to the rent in question. The Court of first instance passed a
decree d1sm1ssmg the suit, but this decree was reversed by the
District Court” and in execution of the appellate decree, the

* Appeal against Appellate Order, No. 86 of 1892.
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plaintiff received out of Court g sum, which had been paid in by
Luis as'the - pnnclpal fum with the ‘request that it should be paid

out-to the party entitled to it. Agamst the decreo of the Distrjot.
Court, hoWever, Linis ‘_preferred a second appeal on the grounrl-

that he was niot' hable to. pay interest and costs : and: the second
défendant preferred a second appeal against the appellate. decreo

in-its entirety 1mp1emdmg' both the 131amt1ﬂ and Luig. Liwis™

second appeal was dismissed, but on the second appeal preferred
by second defendant, the High ‘Court restored the oiginal decrée
in the suif by which, as above stated, the suit was dismissed.”

The Present pelition was preferr ed by Liuig to recover the sum

paid. by him under the circumstances appearing above. * Both the

Tiower Courts held that he was entitled ‘to* the refund ,claimed.
"Phe 1epiesenmtwe to thesplaintiff prefem ed thig seconcl a.ppeal
The farther facts.of the.case appear sufﬁcwntly for the pur-
‘poses of thig repmt from the judgmént of Mr. Jusrice Best.
Nuarayana’ Raw for appellant. ¢
Bunga Eaw for respondent

BLS’I J~~Thig is-an appeal against an ordér of the Dlstrlctj

Judge, difecting. the appellant, who wig plaintiff in the suit, to
refundtp the respondent, who was the ﬁrst defendant, money pmd
by the latter on account of rent admlttedly due- on flhe.land, of

Whmh resﬁondent was temant. The land belongs tp the Puttigl’

Muft at Udipi, and had ‘béen mortgaged, to the appellant by
Sumatindra, Swami as. trustee of the Mutt. The validity of
Sumatindra’s appointment .tosthe tlusteeshlp was under litigation
af the time of* the mortgage, and was eventually decided’ against
vlnm The ‘rent, in questiod, was claimed also by Sudindra, Swa,ml,
who was eventual“y declared the rightful trustes. o .was con-
seqwently included as second defendant in - the suit. The
money was clepomted in Court by the'respondent with the, Lequest

that it might be pmd to Wh;chever of the claimaarts might be found:

entltled to 1t T,he Court of frstrinstance dismissed the pIa,mﬁﬁ’s,
8.0 appellant’s suit, but.on appeal thit decision tas reversed, and

thereupon the money was pax,d to a.ppe]lant Buti in second appeal’

préfﬁ'redfby Sudindra Swami, the sepond defendant’ in the suit,

this Gour’n reversed the "decree of the Lower Appellite Court and,

re’si;owd that of ‘the District Munsif, . Hence the*apphcatmn out
&t which the present appeal has arisem, for restitition to first
efendant of the money wrongly paid to plaintiff. The Distriot

K sssme 8478
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Qourt has upheld the oxder of the District Munsif in favounr of the
respondent, and from that order {his second. dppeal is preférred by
the plaintiff-

Tt is confended on behalf of appellatt that respondentis not
ent1tled. 4o “restitution under- section 583 of the Code of Civil
Proceduxe as'there is o decree in his {fwour, he not having been
an appellant, but ‘merslya respondent (]omtly with the present
appellfmt) in- the second appeal No. 657 of 1889, in which was
passed this Conrt’s decree dlSlﬂlSSlllO‘ the present azapelhnt’q suit ;
whereas the appeal (second appeal No. 778 of '1889) preferred by
this respondent from the same decree (which appeal was dismissed)
related only to interest and costs.

The contention on bebalf of appellant is that the respondent
“ was not declared entltled to any henefit under any deéree so
“to claim restitution.” I do: not’ understand this- confention . to
‘mean tha,t restitution can only be made under sectlon 583 of the
Cods, .in cases in which it is expressly- chrected by the decree ;
such a contention wguld clearly be bad. Balrantrav Oze v. Sas
drudin(1). . I understand ‘the contention on behalf of appellant
to be that respondent is not eutltled to the restitution sought, as
there is no decrée whatever in ki is fauow This conteriticn is, [ thinlk,
valid. The deeree in second appeal No. 657 of 1889 was a decree
‘in favour of the second defendant in that suit ; and if, ag the result
of that decree, it happens that. the money was wrongly paid to the
present appellfmt it is for that second defendant to ask the Couxt
to get it back and pay it to himself asthe party entitled to the same,
it having heen paid into Court by this 1eqPondent for payment to
whichever of the twq claimants before‘it in the same ‘suit might
be found entitled to the same.

Respondent having paid the money into Court in a suit to
which both the claimants were parties, is fully dischar rged from all
hablhty ; and in the absence of a demeegn his fzwour, ho is entitled
to no refund from the appellant. T would, therefore, allow the
appeal and, settmg aside ‘the order of both the Courts below,
dismisg respondent’s apphcahon with costs Lhroughou‘c

‘MorrusaMi. Avvar, F.—I agree. The payment Ywag " not
made into Court under chapter XXTIT of tho Code of Ciyil Proem
dure, for such paymerit pre-supposes an admission of the plmntl,ff’

{1) LI.R.j13 Bom., 485.
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claim to the extent of the payment. In the present case the
payment was made with the request that the money should be
paid out o the party really entitled to the rent. Itis a payment
made under the impression that the suit though brought by the
plaintiff might be treated as being in the nature of an inter-
pleader proceeding under section 490, Civil Procedure Code. The
Munsif was wrong in ordering the money to be paid out to the
plaintiff without security before the decision of the second appeal,
and the party entitled to put him in motion in order to rectify
this error, and to call for a refund is the second defendant. The
first defendant is, therefore, not entitled to ask for a refund, and I
concur in the order proposed by my learned colleague.

APPELLATE CIVIL.

Before Mr. Justice Muttusami dyyar and Mr. Justice Best.

RAMACHANDRA awp orarrs (Pramntirrs), PErTITIONERS,
o.
SESIHA. (DereNnaNT), REsProNDENT.®

Negotiable Instruments Act—Act XXVI of 1861, s. 13— Promissory note—Reference
in the note to collateral security, effest of.

An instrument, signed and bearing a l-anna stamp, was in the following
terms, viz., ¢ on deposit of title-deeds named herein-below for value received by
“me I promise to pay three months after date Rs. 160 to A.B. or order,” then fol.
lowed the details of the title-deeds :

Held, that-the insftument was a negotiable instrament.

Prrrrion under Provincial Small Cause Courts’ Act, s. 25, pray-
ing the High Court to revise the proceedings of G. Ramasami
Ayyar, District Munsif of Coimbatore, in small cause suit No. 213
of 1892.

The plaintifts, who carried on business in partnership, under
the name of Srinivasa and Company, sued to recover principal
and interest due under an instrument signed By the defendant
and dated 13th October 1827. - The instrument in question

# (ivil Revision Petition No. 646 of 1892,
12
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Apl. 20,24, 27.



