
LAKSHM.\i5j,'A-.aiid as regards'the-prpM'bifton to build, the. words- ‘ ‘'exo-ept''for 
A.?pa Rav “ piiTposes not ^compatible with the eharaoter of th.eJaoldiiig as aii 

agricultural holding'’ will be inserted, and in; other .respect's ttie 
‘decree of,the Judge is confirmed.. The,.appeal has succeeded.iii 
part and. failed'in' part,, and, we direct eaoli party .to bear’h^ 
:own costs.
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A-PPELLATE .CIVIL.

Before- Mr; Justice ‘Miittusami Ay i/'aT’ and'3fr. Justice- Bent.

1893.. 8 A M I  A  P IL L  A I  (D e fe n d a n t  N o.; 2), Appellani^^
OctolSer 18.

V,

G H O O K A L IN Q -A 'O H E T T IA E  a n d  AjsroTHEE'(PLAiNTirii's),, 

'E espondents.'̂ '

Limiation Act—Aat X T  # 1 8 7 7 , sch^li; art. i?i aid ofoxecutmi-
' Defect application for meciiiion-,..

Where there Has b«%n in fapt an .applicaibioii for exeoutioix' made by 'tljo party 
entitled to make it, it is.to be’ regarded as. a sten in a^i of exepution' ^vithin the 
paeaning of'the Limitation Act, art. 179, iilthough ty*mietabe a deceased ju’dgmont-. 
d^btex is named as'the-'perso.n &gaiiist.'wt^om exeoiitioxi is sought.

A ppeal against the order of T,. Earaas'aini .Ayyangai’j .Subordi­
nate Judge of Negapatani, in aivil misoeH’aijOotia p^ition No.' 638 
'of 1891.*

This was an 'appllcatidn: made, qn the 2()tk August 1891 “foie 
execution of a .decree-, obtained by the jpefcitioner in jorigirial'*. suit 
.No. 30 of J.883 -.againBt ‘three defendants. In-February Jl891 a 
petition -Was filed' praying for es„ecutibn of‘̂  the* decree 'agaijist; 

’defendant .ffc. 1 , who was then in iaot dead*,, ^he .Subordinate 
Judge-’lield th^t .the, petitioners we're at that time aware vC>f „jtB.© 
death of defendant No.' 1  and tliat Ms name was inserted i-n̂ the 
petition throu^ a lAis'take.,. In this .view he‘held fliat
that petition should be treated as a step taken in-aid- of -exe.otitiorL 
for the purposes '̂of . limitation,’ and -,hp,;aooOTdingly direotei, th^t 
eiecutioh should issue.’

* Appeal agSinafc'OrteJfo. Ŝ  of



Tiie 3-adgm§iit-de])fcor prGferrod this appeal. rawti -Fsjjlax
Parthasaradhi ldyyanga}' for appellant. Chocealinga
Mama Maw for respondents. Oi t̂tiak.
JuDGMElJT.'— Tlie cpfestion for- decision in tliis case is whether 

.the last application for execution made on the 6th !Fehriiary 1891 
was in accordance with law within the meaning of section 179 of 
‘Schedule II  of the I îmitatioiL-AGt so as to amoniit to a step in aid 
of .execution silffieient tp prevent the present application -beiag 
time barred.

Thai; -the application was preselited hy- the party entitled to' 
execute-the decree and. in order to obtain eseciition is not denied, 
b«.t it ig contended that ’ as first defendant who was dead at the 
timQ was named as the party against whom execution was sought, 
the appHpatioa'must be treated as a'jiullity and consequently the 
present application hel(| to be time barred.

The ■ Subordinate Judge observes that the mention of the 
deceased first defendant’s name in oolumn 9 of the application, 
was probably a mistake made by the YaldPs, gumastah; ■ It “was 
no doubt a hond fide mistake. Where there has-been in fact an̂ ; 
application for exocution made by the p.arty entitled to make it, 
the mere f^ t  of a mistake having been made in giving the parti­
culars required by' seoti(5n of 'the Code of Oi^il Proeedm’e 
cannot, wC think, have, the effect of rendering the application 
a«nullity. ' This is.also,j,the view adopted in Bmnanadan v. Feria- 

Fu%loo/Bulmmi v. AMaf Wossen(2), In this v iw  
the application of 6th February 1891 is sufficient to save liroii- 
ation both against first defendant’s legal repreBentafcives and also’ 
against'his joint judgment-dej^tors. ,

W e dism^s,,iiiis appeal witli costs.
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(1 ) I.L.R., ,6 Mad,, 250. (|) 10 Oalc*, 54L
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