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APPELLATE CIVIL.
‘Before Mr. Justice Muttusami dyyar and Mr. Jistice Best.

LAKSHMANNA (DEFENDANT), APPELLANT,
v,

APPA RAU (PrainTizr), REsPONDENT. #

Rent. Becovery Act—'-ﬂf"zdvm et TIIT of 1868, 5. L1—Tmplied contradt’ as o rutes.of
nni-C’ustamm - fees—Prohibition of bmldmys

In ‘ofdér to support the infeyence ot' a contract under the Rent Recovery Act,
Medras; sschon 11, from payment of the same vent for.a givén number of years, the
intention that ﬂ.lL samé veut iy payable in future years mnst be clear and un-
eqmvm..tl it ig unsai‘o to’ imply sue h & contract frouia single ledse f01 five yéars;

A patta is not uncnfm cembl’b by redson orits  providing for the lmyment of fees
to “illage: drhsms in case when such fees are eus\‘ommy, or by Teason of "its pro-_
h1b1tmg thc tenant ﬁrom ereeting buildirigs oft his holdmg, if puch pthLblthn is
limited to elcctlons not compatible with the agrieultiral character of the holding.

SECOND APREAL’ agamst the, decree. of" G. T, Mackenzie, Distriet
Judge of Kistna, in'appeal suit No. 405 of 1890, mochfymg the
deasion’ 6f L. M. “Wyneh, Acting Head Assistant Collsctor of
Kistna.

Suit' by a-zfmindar a,gamst 4 tenant on his estate to-enforce
acceptance of g patta The Head Assmtant Collector directed

cer’hm alteratmns to be made in the patta tendered and hl§ decision

wag modified by, the District J udge.

The. further facts of th¥ cage appear- sufficiently - for’-purpoeses
of this report from- the 3udgment of the High Court.

’.[‘hev defendant prefened this second: appeal,

Parﬂzasama’bz"zl yyangar for appellant..

Subbramany ya Ay yye-for respondant.

JUDG‘MENT ~—Thése gécond" appeals’ relate to suits brought by
the zamiihdar of Nuzvid to compel the raiyats in the village of
'Kuyur to, a,e"ep’c p&ttas Yor fasli 1397, "The raijats are thé appel-
lants atid the zamindar is. the respondent Leféte us. The items
it the paﬁ’t&s to which appellants object in sebond appeal are
() ‘the congolidated wot rate ; (u) the feds to m]la.ge ‘artisans ;

(iii) the tax on twees ;- (iv) the uond1t10n thatno land should be'
cultivatéd mthout fivst: obt&mmg o ﬁa.tta, (vY thit 1o -building.

Beodnd Appeal No. 683 &f 1891.

1893,
March. 21
April 26.
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should be erected on lands in appellant’s possessmn (vi) that no
remissions are to be- allowed and’ (vii) that interest shall: be pmd
on instalments of rent fromi the dates on Whmh they fall due
according to the kistbundi.

The first-item -is the. most important and the history 6t the
rates which - ‘prevailed - in the village from’ fash 1265 is*given by
the Head Assistant Col lect01 in his Judgment Tt will be observed
that the shating system was in foree'till fasli 1264, that the money
ratés varied from. faslis 1265 to 1292, and that from fasls 1292
to 1296 the roiyats accepted a, ﬁve~yea15 lease. -The rates men-

‘tioned in the patta tendered are those for which® ﬁve—years

leases wore accepted, but the appell'mts obJeoted to- those rates
on the gxound that they had executed the leases upcn respond-

‘ent’s promise to repair cerftain channels and that the promise ha,d
not been kept Their contention” was that lhey should rovert

to the rates which' prevaﬂed ab -earlior. pemods, even as far back as
thé date of.the permanént.settlement.” ‘But it was in evidence that
the rates paid from faslis 1285 to 1291 were Rs. 2-11-4 for dry
land, Rs: 10 for mamul or old’ wet,and Rs. 8 for dry converted
into” wet, whereas from faslis 1292 to 1293 they were raised to
Rs. 3’ for dry.land, Rs. 9, including water-tax; for-dfy couverted
into wet; and Rs. 10'for. mamul wet land. Though a.ppellmts
denied . that there was any mamul wet land_ in the village, the
Head Asslsta.ﬁt Collector found and. the J udow1 aowed in the ﬁ‘nd-‘
ing, that thelr allewatmn was not tr ue, zmd that the mamul.wet as
entered in ithe pat’cas from faslis 128a to 1291 extended:to. a.cres
35832. The Head Assmtant Lollector refiised to infer a contra.ct
from the ﬁve-yemrs loase and eon51dered that Rs. 10 per'acre, for
mamul wet, Rs. 2-11-4 for dry land and Rs‘ 9-11-4 plusthe
water-rate of Rs. 4an acre for dry’ converted into wet were the-
proper-. mtes to be inserted in. the, paﬁtas On appeal the, Judge
inferred a'contract from the five-years’ léase, and re]ected as .not
trﬂstworthy the ewdence produced by appellants fo. show ‘that
they téok the leass for five years “because the zamindar prdmmed to
excavate the channels, * The J udge also. expressed it-as’his opmmn
with reference tc appellant’s’ wish to revert lo the rates which pre~
valled at the permanent settlemen’s that the rates pald from faslis,
1285 to 1291 Were at all evénts: binding upon appell&nts if not the
rates. mentxoned in.the ﬁve-yems . leaser The ~contention before
us on ‘appellant’s behalf isthat no contract’ oadt be lawfully 1mphed'
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from the facts found that no sanction was obtained from the Col- LAKSKMANM
Joctor under the ﬁrst proviso. of section 11, Act VIII of 1865; for An,\_ Rav.
,eﬂha,ncmg the rates, and that ‘the Lower Appellate (JOlllt acted

ﬂfegmlly in enhmncmg the rates in these cases in which no memo-

anda of objections weve filed by. the zemmda1

We are of Oplmon that the dﬂc1s1on of the J udge that there
was an 1mphed contract cannot be supported In order to sustam
the inference of a, contmct from payment of the same rate for a
given number- o;f years, the intention that the same rate is pay-
‘able. in future years must be cleat and uneuuwocal Nelther
‘should the peuod be very short, nor should there be s ‘my other
omcumstance in the case inconsistent Wlth such intention. 'Dhe
presumptlon is a matter of positive law under the Bengal- Tensmoy
Actbut tnder Act VIII of 1865.it 1s one of fact. In dppariu
V. Namm;ma(l) it was: plonounced tobe ‘unsafe to 1mply a cons
tmct from a single lease extending to five’ years. 1t appears from
later cases decnied by the Judge that he considered nothing less
than seven years was long enough to support the presumptwn
In the Full Benoh case, there ]md been a continuous payment
of. the same 1ate for a penod of not less than fourteen years.
Again; the presumpthon grising from the duratlon of p&yment
should” also be tested by the other cireumstances in "evidence.
In - Sim)darr'zpu Ramanna v. Mallikarjuna. Prasade Nayudu(2) we
nave pointed out that-in the absence of ‘a contract the san’ction
of the’ Colleotor is 1ndlspenﬁable The decision of the J udge must
be set aslde and that of the Head Assistant” Uolleetor restored
in go far as 1t reIates to. the rates.

As regards the fees to village artisans the Judge finds that
they are. customax*_';r and there.are no, gmunds for 1nterfe1enoe in
second” appeal, | As’ regards the condition “about buﬂdlng, the
tegant is elealIy not entitled. to bulld a house except for purposes
sot-igompatible. with the’ chameter of the holding ‘as an agricul-
fuial holding. With respect to the other conziderations-the
Judge has foﬂowed the decision: Qf the ngh Oom*t in the Mugta-
thad Munz‘mm suits, dated the. 29th ‘October 1889 and. Erd March
1890.

The decree of the Judgd will be set aside so fhir as it zelates to
rates of renf and_ that of the Head Asslstant Gollector restored

(1) LL.R5- 16 Mad'; 47. . (é)"Smge ante, p- 43,
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Lmssm,u\u and ag regards’ “the’ prohlblﬁlon to build, the words “‘exeept for_

puzposes not incompatible with the eharacter of ‘theholding ad a.n
agrwultural holdmg” will be inserted, and in’ other respec'bs t’he
"decres of.the J udge is confirmed, . The, appewl has succeeded 'it
part and failed in" pa,rt and we direct each pmty to bear hw
‘own. eosts.

AJ’PA Rm;

APPELLATE CIVIL.

Before:Mr: Justice Muttusami dyijar: and My. Justice Best:

| 1893.- SAMIA PILLAI (Derenpant No, 2), APPELLANT;
-October 18, .

CHOCKALINGA OHETTIAR AND ANOTHER (PLAINEIFRS),.
RESPONDENTS.

Limitation’ dei—det XV af 1877, sehs I, ant. I79¥Sig}7 i wid of execution—
_Defect W applimtion‘fm 'enuwtion

‘Where there has bu:en in fact an mpphcm,txon for exeoution’ mmde by ‘the paity
entitled tg¢ make 1t it isto be’ regarded as. a stem in ald of oxeoutmn within the
meaning of the Limitation Act art, 179, .l,lthough by ‘mistake a deceased ]udgmonf—
débtor s named s the person. against. whom execition is Ecmght

Apruar against the orderof T. Ramasaini Ayyangar, Suhordi-
nate Judge of Negapatam, in eivil miscellangons petition No: 628
of 1891

ThlS was an apphoatmn made. qn ‘the 2l}th A.ugu.at 1891 “fox
execuﬁlon of a deeree. obtained by thé pehtxoner in prlglnal‘ sait
No. 30 of 1883 , .against thlee defendfmts In February 1891 a
petﬂ:lon “was filed _praying for-execution ot the" decree a,gm;ast
*defendant ANo. 1 who was then in fact dend "I‘he .Subordmate
Judge held that the petltloners were at that timé awa.re bt the
death of dafendant No.' 1 and that his hame was inserted in'- ‘the
petition through a bond Jfide migtake.. Tn this view he ‘held fhat
that petition should be treated, as a step taken in.aid- ot execﬁtmn
for the purpoeses,of 11m1tat10n, and. he accordmgly directeds, thiit
‘execution should i isgue:

* Appeel against Order No..84 of 1892,



