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District Judge, having dismissed the appeal on the ground of
non-joinder of parties, was wrong in entering into the question
of the construction of the will.

Bahoo Srinath Das and Baboo Kishore Lal Sarkar for the
eppellant.

The respondent did not appear.
The judgment of the Court was delivered by

CunNnINGHAM, J,—An appeal has been filed in this case, not-
withstanding its dismissal, by one of the defendants on the
ground that the judgment and decree of the lower Court contain
findings which, though immaterial to the decision of the case and
unnecessary for thg Judge to decide, yet, as they form part of the
judgment and decree, might give rise to the application of the
doctrine of res-judicata hersafter.

'We think that the appellant is entitled to ask this Court to
have the judgment and decree of the lower Court so amended,
as to remove from them all the findings of the Judge, except that
upon which the decision turned, namely, that the suit as framed
could not be brought.

The appeal will bo decreed, and the judgment and decree of the
lower Court will be modified with a view to these remarks.
The appollant will get his costs in this Courd,

Appeal allowed.

Befora My. Justice Mo Donell and My, Justice Maspherson.

THE BRAHMAPUTRA TEA Co,, Lp. (Prarxrirss) ». BE. SCARTH
(DRPENDANT.)*

Restraint of trade— Contraot Aci—Adet I1X of 1872, 88, 27, 74— Breach of
contract—Damages,

A contract under which a person is partially restrained from competing,
after the term of his engagement is over, with his former employer, is bad
under 8, 27 of the Coniract Act.

Quare, a8 to the effect of an agreement of service by whioh a person
binds himself, during-the term of his agréement, not, directly or indirectly,
{0 compete with his employer.

¢ Appeal from Original Decree No. 247 of 1883, ageinst the decree of
A, E. Compbell, Bsq,, Subordinate Judgo of Sibsagar, duted the 22nd of
Avgust 1883,
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Trrs was o suit brought to rocover Rs. 8,108 as damages for
breach of contract of scrviee, and also for an injunction to restrain
the defendant from serving within forty miles of the plaintiff's
premises, or in tho slternative for further damages amounting
to Rs. 12,487,

The plaintiffs, who were tho members of the Brahmapuira Tea
Company, Limitod, stated that thoy had onterod into an agree-
ment, dated 4th November 1877, with the defendant, under which
they had agreed to cngage tho dofendant as an assistant tea-
planter for tho purposc of working their gardens in Assam for a
term of four ycars ; that on tho 3rd Octobor 1880 thoy had entered
into a further agreement with the defendant to,scrve in tho same
capacity, which subsequent agreement was to becomo operative
at the termination of the fourth year of service under the first
agraerent; that by the terms of the subsequout agreement the
defendant bound himself to serve the Company for three yoars
from the 5th Noveniber 1881, and also by clause 8 of tho agree-
ment bound himsolf to pay to the Company by way of liquidat-
od demages tho sum of £250 storling, if he should coass to be in
the service of tho plaintiffs by voluntarxily quitting or discharging
himself from such servico without the consent of the Company at
any time during the fifth yoar of such scrvice ; and further hound
himself to pay by way of liquidated damagoes the sum of £20
starling per month, for overy month of the said term of threo years
then remaining unexpired, in the event of his so ceasing to be in
the Company’s servico at any time during tho sixth or seveunth
years of the term of service under the said two agreemonts; that
under the 10th clauso of tho subsequent agreement the defendant
furthor agreod that ho would not, at any time, during the said
agreement, or during a period of five yonrs from the date of the
determination thergof, cither alonmo, 8s a member of any Joint
Stock Company, or partnership, or as agent, assistent travellor,
or servant for, to, or of any Joint Stock Company or partnorship,
or a3 owner or ona of tho owners of any plantation or garden for
the cultivation of tes, or of any factory for its manufacture or
sale, or by advancing monoy by way of loan or otherwise to any
person or porsnns, Joint Stock Company, or partnership otxgagéd
in the cultivation, manufacturo or sale of tos, directly or inditectly
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engage or be concerned, or interested in, or promote cultivation,

manufacture or sale of tea or any other similar description of-

business for the time being camied on by the plaintiff-Com-
pany within forty miles of any of the Company’s premises in
Assam; that by the 11th clause of the subsequent agreement
it was stipulated and provided that, in the event of any breach
by the defendant of all or any of the stipulations on his part
contained in the said 10th clause, the plaintifi-Company should
be at libexrty to restrain the defendant by the injunction of a
Court of competent jurisdiction from such breach, or to sue the
defendant for, and recover from him the sum of £1,000 by way
of liquidated damages; that by the said agreement it was pro-
vided that the stipulation therein contained should be construed,
and the rights of all parties thereto governed im all respects
in accordance with the principles of English law; that the
defendant voluntarily quitted the plaintiff-Company’s service with-
out their consent on the 4th November 1883, and took service
in the Moabund Tea Estate within two miles of the plaintifi-
Company’s premises in Assam. For the breach of these agree-
ments the plaintiff-Company brought the suit above mentioned.
The defendant, whilst not denying the fact that he had left
the service of the Company prior to the expiry of the
contract of the 8rd October 1880, urged that that -agreement
ghould be read witha letter written to him by the general
manager for the Company in India, dated the 4th September
1879, which contained amongst other things the following words:
« This new agreement is subject to termination by six months’
notice on either side;” and he stated that, when entering
into the new agreement of the 8rd October 1880, he had fully
understood, and was given. to understand by the general manager
that the notice alluded to would apply to the new agreement,
and that, being of such opinion, he had on the 17th May 1882
duly given & notice to quit to the Company; and further con-
tended that the 10th clanse of the agreement was void under
8. 27 of the Contract Act, .

It apppeared from the evidence that the letter of the 4th Sep-
tember 1879 above referrcd to contained the terms of a fresh
agreement betweon the defendant and the Company, and that thege
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THE INDIAN LAW REPORTS, (VOL. XI1.

terms woro accepted by the defendant; and that at tho time.that
tho agrcement of the 8rd October 1880 was entored into, tho de-
fondaut was serving the Company under tho agreement proposed
in tho letter of the 4th Septoruber 1879, Tho plaintiffs adduced
no evidenco, showing that they have suffored damage from the act
of the defendant.

The Subordinate Judge found (1) that at the.lime the defendant
had entered into the agreoment of the 3rd Octobor 1830 he was
serving undor tho agrooment, tho torms of which wore sot out in
the letter of the 4th Septembor 1879 ; (2) that tho dofondant had
failed to provo any oral agreement, showing that the agreement
could bo terminated on o six months' notico ; (3) that clauso 10 of
tho agrocmont was void under s, 27 of tho Contsact Act; but that
o3 tho dofendant had brokon tho terms of the agreoment he
awarded the plointiff o sum of Re. 900 as damages, having rogard
to tho increased pay which the dofondant had drawn subsequent,
to tho tino when the agreement camo intd operation,

The plaintiff a.pp’ealo,d to the High Court on tho grounds that
clauge 10 of the agreoment wag not void; and that tho damages
awarded were too small.

Mx, Pugh (with him Mr, ddkin) for tho appellant,

Mr. Sule (with him Mr Dignam and Baboo Pran Nath
Pundit) for tho respondents,

Tho judgment of tho Court (McoDowwuL and MAaormEnsow,
JJ.) was as follows :—

This appeal raiscs questions nnder ss. 27 and 74 of the Contract
Act. On the 3rd of October 1880, the dofendant, tho respondent
in this appeal, entered into an agroomont with thoe Brahmaputra
Tea Company, by which he underbook to serve the Company as
assistant tea-planter for o term of throo years, to be computed
from the date of the termination of his fourth yoar's sorvice under
a prior agrcement, The Cowpony agreed to pay him a salary of
Bs. 800 o month for tho fifth year. Rs. 360 “for the sixth yodr,
and Rs. 400 for the seventh year, It is admitted thet this
agreemont took cffuct from the fth of November 1881, On the
17th of Moy 1882, tho dofondant gave notico of his intontion to
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leave, and on the 27th of November following, he actually did
leave the Company’s service without their consent, and became
manager of the Moabund Tea Estate, which is about two miles
distant from one of the Company’s gardens. It is alleged that he
has, by so doing, infringed the 81311 10th and 11th clauses of
the agreement.

[Here followed the 8th, 10th, 11th clauses which are set out
above.]

The Company on the 80th of June 1883 brought this suit to
recover Rs. 8,109-6, the equivalent of £250, for the infringe-
ment of the 8th clause; and for aun injunction to restrain the
defendant from serving on the Moabund Tea Estate; or, in
the alternative, sto recover Rs. 12,487, the equivalent of
£1,000 ag damages for the infringement of the 10th clausc.
The lower Court held that the agreement in clause 10, being
in restraint of trade, was void under 8. 27 of the Contract
Act. For the infringement of the agreement in the 8th clause
it awarded a sum of Ra. 900 as compensation.

The plaintiff-Company appealed against that decision on the
grounds that the confract contained in the 10th clause is mnot
void, and that the compensation awarded is unreasonably small.

We entertain no doubt that the contract in the 10th
clause is void, so far as it vestrains the defendant from taking
service, or from engaging in, or promoting, directly or indirectly,
the cultivation of tes for a period of five years from the date
of the termination of his agreement, although the restriction
only extended to a distance of forty miles from any of the
Compeny’s gardens. Couch, CJ., and Pontifex, J., held in the
case of Madhub Chunder Poramanick v. Rajcoomar Das (1)
that the words “restrained from exercising a lawful profession,
trade or business,” do not mean an ahsolute restriction, and
are intended to apply to a partial restriction. It is quite clear
that such a contract would not come within any of the excep-
tions to s. 27, and i is impossible to suppose that the Liegislature,
while making certain exceptions to the general rule, would
omit to provide for a contract of this kind, if it was intended
to be an exception. Oontracts by which persons are restrained

' () 14B,L.RB. 7.
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THE INDIAN LAW REPORTS, [VOL. X1,

from compoting, after the term of their engagemont is over,
with thoir former cmployors within roasonablo limits, are well
known in English law, and Ythe omission to make any such
contract an exception to the goneral prohibition contained in
8. 27 clemtly indicatos that it was not intunded to give them
logal cffeet in this country. Kindersley, J., in Oakes v. Juckson
(1) refused to give offoct to such o contract as contrary to tho
law in India; but thero tho rostriction was also considered
uureasonable under the English law. It is wmecessary to rofor
to tho Euglish coses which have boen cited as the easo must
bo governed by tho Contract Act. An agroumont of servico by
which a person binds himsolf during the lerm of the agresment
not to tako service with any one clae, or dirtetly or indiroctly
take pert in, promote or aid any business in direet competition
with that of his omployer, is, wo thiuk, difforent,  An agreoment
to serve o person cxclusively for a dofinito torm is o lawful
agreemont, and it As diffieult to soo how that can bo unlawful
which is cssential to its fulfilment, and to the duo protection -
of the interests of the omployer, whilo the agrecont is m\
force. It is unnccessary to cousidor all the conditions in the
10th clouse. It is sufliciont to suy that wo are not disposed

to agroo with the Judge that it is wholly void. As, howover, the
agreemont has long sineu expived, no injunction can now issue,

We need not consider the question of damages, as wo should not,

under any circumstonces, havo awardod any without giving the

respoudant au opportunity of complying with an injunction,

The remaining contention is that the sum awarded as com-
pensation for the breach of tho condition in the 8th clause is
unreasonably small. Tho easeelenrly fislls withins, 74 of the Contract
Act, the offect of which was to do away with the distinetion bo-
iween lignidated damages ond a penally, and to leave it to tho Cours
in all cases in which a sumn is named in the contruct as the amount
to bo paid, to award agninst the pavty who has broken the contract
reasonoble compensation not exevoding the swre named, It is clear
that the Court might huve awarded the full sum stipulated without

‘ony proof of damages or loss. Tho plaintiff gave no proof of

“actual darage or lusy, and the Court asscssed the danages with
(@) L LR, 1 M, 184,



VOL. X1.] CALCUTTA SERIES.

reference wholly to the increased emoluments which the defendant
had drawn subsequent to the time when the agreement came
into operation, Though averse *tointerfere with the decision of
the Judge on this point, we think he has not exercised his powers
rightly or discroetly in this matter. The agreement was deli-
berately entered into and as deliberately broken. The Company
refuged to assent to the defendant’s leaving before his time. He
not only went, but took service as manager of a neighbouring
factory. The sum of £2560 was entered in the agreement by
the defendant himself, so he knew full well what he was doing
and what risk he was incurring, and, so far as we can see, there
was no reasonable or sufficient ground for his act. No doubt the
Court has a digscretion to fix what it considers reasonable com-
pensation ; but when the parties have already agreed among them-
selves as to what the penalty should be, we think the Court
should not, in fixing the compensation, wholly ignore the amount
agreed on, unless this is, on its face, wholly unreasonable with
reference to the position of the parties and the breach provided
against, In this instance the sum though large, cannot be con-
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sidered wholly unreasonable ; and it was, we must take it, fixed

after due consideration with reference, not only to any actual
expense to which the plaintiff might be put in supplying the
defendant’s place, but to all the circumstances attending the loss
of his services which the agreement was intended to mecure,
These circumstances the Judge has not at all taken into considera-
tion. He bas merely made the defendant pay as componsation
tho amount of the increased salary which he obtained under the
agreement. We have had great doubt whether we ought not,
under the circumstances, and in the absence of any proof to the
contrary, toconsider as reasonable the sum which the parties
themselves agreed on. We are clearly of opinion that the amount
awarded by the Judge was unreasonably small; and having a
discretion in the matier, which we exercise in favor of the defen-
dant, we think sssum of Rs, 2,000 would be a proper sum to
allow. The appeal is decreed to that extent, but as it only parti-
dlly succeeds, we think each party should bear his own costs in
this Court. The order of the Court below as to costs will stand.
Appeal decreed in part.



