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thé special- cu‘eums’nances of each case. - See’ Welcfmz v. Neal(l) SaPTAPEA
In; the present case we' ate- of opinion ‘that there ate peoulmr oiy- CI'{;TT‘I
cumstances which take it out of the ordinary rule. The ob] ech of Sogn?flgr.{.
the apphcatmn Was. perfectly' Glear, 11thou0~h there was fm erroY

in the 1eference to the decree, an error not unnatural, conmdermg

the eomphcatud nature "of the’ previous prooeedmga " We also

obserye that éven executlon for fasli 1295 to which’ regpondent

Wi clea,rly entitled on his, apphea’mon ds 3 $tood was not granted

by the’ Submdmute T udge. Four ob]eotlon petitions were’ pre-

sented by appellants and 1t was not until the last of them Was
plesenﬁed nearly a:year “aftér. the’ apphca’mon for execution was

firgt made, that the present: objection was taken’ We are of

oplmon ‘that.the geneml pxmolple laid down by the Prlvy Gounoﬂ

in Bissessur Lall ;S’aﬁoo V. Maf’tamja Luchmassure Seng/z(Q) should

be followed unless its- fmpphca,tlon is préeludsd by exXpress provi-.

‘smns of the logislature. Looking, thexefore, at.the’ substanae of

the apphemtlon and, the prior ploceedmgs which are of a compli-

cateél _charagter,- “we think that the -decision: of the District Judge

was nght and wé dlsmlss this. appeal .but under the ciroumstandes

each party will-bear his.own costs.
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Before Sir Avthur J: H.- Collins, K1, Ohiéf- Justice, and
B Justice S/ch/zmd
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Civil Proceduive Oade—:itof X1V of 1882, & 666——-Remand foir' frial aj & néw, issue—
Malabm va——Mapzllas

‘The'karnavan of a tanwad 111 Malabar sned fo TeCOVEr propelty acquired by his
sister {décoased) and- now m the occupztmn of the defgndants, her. childrsn. Tha
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parties were Mapillas. The defendants phaded (i) that thia property had been given
to them and, theif” mother jointly; (11) that their mother was not governed by
Marumakkatayam law. The Courtof first instance found- the fir st-mentioned plea
to be good and, dismissed the suit, and also found that £he family was governed Ly
Marumal;katayam law. he “Court of first ‘appeal dissented from the'above finding
48 to the first plea, and, without dec1d1ng the second pomt remanded the cage for the
trial of & general issue as to the mode of devolution of sclf-acquired property in
Marnmakhataysm 1 "\Iapﬂla famﬁiés in North Malabar, and ultimately it dismissed
the suit, ruling that in Marumakkatavam Mapilla families the self-acquired property
of a femals descends- to her. chllchen and does uot lapse on-her death .to Her
’carw.xd

He Zd that the order of remand ivas not one which should have been made under
Ci%il Procedure‘Code, 8. 566, and the proceedings takon under-it were z.r,regula.r

* QObservations as to thé-law applicable-to’ Mapillas.

SECOND * APPEAL agninst the. decree of ' A. Thompson, Disti'ict
Judge .of North Malabar, in appeal suit No. 359 of 1891, con-
firming the decrée. 6f A. Venkataramana Pai, Distriet Munsif of
Tellicherry, in original suit No, 829 of 1890,

The plamhﬁf sued as Lalnavan of a:Mapilla tarwad in North
Malabar to recover property aequu"ed by Liis late s1ster tnd now in
the possession of her children,

"The further facts of this case .appeax sulficiently for the purposes
of this wpmt from the following judgment of the Higle Ceurt.

Ryru Na;mbzm f01 appellants.

- Sankaran ‘Nay yar for respondents Nos. 2 to 5.

Jovcueyr.—The suit is ‘brought by the karnavan of a tarwad
alleged by him to follow Mmumakkatayam 1aw, to recover pro-
perty acquired by the plam’uﬁa late sister, \Iamottl The defend-
ants, ‘who include. the ohll&ren of Mamotti, raise, among. other
defenoes, two pleas,. elthel of which is a eomplete answer to the
‘plointifs’ claim. They say that Mamotti did xot follow Mara-
makLatayam law, and that it was not to her only," but fo her and
her children that the property sought to be recoveled was given.
On the latter pley the defendants sueeeeded on thp trial of
the’ suit: by the Dlstuct Munsif, ’chough he’ also fourd tha,t the
farnily was oovemed by. Marumakkdtayam law. There was, a3
he observed,. 1o evideneg to ‘thecontrary. Against the Dlstnot
Munsn s decree chamxssmg the suit,'the plaintiff appemled and he
was successful'] in obtammcr a reversal of the ﬁndmg as’ to the t1tle
of Mamotm The District. Judge found on the first i issue in the
pmmtﬁf’a favour, and that ﬁndmg we are bound to acoept., Iustea,d'
however of proceedmg to onsider the other isstie’ and. expressing
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his agreement or disagreénient W1th the District Munsif thereon, TLLIRKA
the District Judge—whether on’ his own motion or at the 1nsta,noe P‘“‘ﬁ“’m‘
of the defendants does not appe%r—-fmmed a new issude and Kurrr
d1rected the District Munsif to take fresh evidence and return a " Kusuieen.
hndmg thézeon The issue so framed was as follows : :—W hether
in IVImumaLkatayam Mapllla families in ‘North Malabal the
c}evolutlon of - belf-acquued property is..governed by ordmary
Muhamma.dfm law, or,whether on the death of the acquirer it
Tapses to'the tarwad ? .
- If this issue had been one of mere fact, the procedure of the
District Judge might not have heen open to exception ;.it wounld
have been a questxon whether the issue was raised by ’ohe ple%dmgs,
and- whether the District Judge had exeromed a Wlse “disoretion-
in’ giving an opening for.a fresh inquiry; cer {ainly his reasons’
for allowing a new case to be set up ate not satisfactory. . But the
<1ssue raised by the' District J udge was not a mere issue of fact.
Tt was not even a question as to the custom prevailing in a par-
ticalar. famlly, but, as he_ himself says, a- questmn as to What is.
the 01d1nary customary , law- in Mapilla families. The ocases
Vishnu v. Kns-hncm(l) and . Vayidinada v. Appu(2) are a.uthorltles:
for the proposmon that such an inquiry is allowable under certain
circumstances. In - those dases t0o, among others, the tests amd
the stapdard’ o which "the evidence adduced to support an alleged
usage shiould conform are given. In the Present caseq howsver,
it'.does mnot’ appear that the Judge had beforo him a partlole
of ev1denee ‘(excepting the opinions of two ‘text writers) to jus-
tify an 1nq1ury into the law regulatmo N[apﬂla fariilies. In our
opinion, thersfore, the order of remand is one which ought not
te bave been.pafsed under. seotion 566.0f the Code, and the pro-
eeedmgs taken under it are Whoﬂy irregular. M. Sankara N ayar
has referred us to decisions of this Court in suppmt of his con-
tention that the’ ‘conclusion at which the Judge has’ arrived is the
right one . In Panongatt Unda Pokromar v.. Vadakkel Buppi(8)
this same questlon, viz., as to the descent of self-a,cqulred pro-
ﬁ'erty ina Mapﬂla famxly was ‘raised. There was an jnquiry, and
it was found that Maplllas are governed in. that respeet by .the
ordmary Mazrumakkata.yam law as declared in K allats Iumjw .Memm
vi . Palat Erracha Menon(ﬂ That ﬁud_mg was acoepted by the

or—

(1) LLE., 7Mad 3 (2) ILR QMad“ 44,
(3) Seoond ‘Appea) NC. 676,0f 1843, unrevorted, (4) 2 M']Ef O.R.; 162,
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High Court. Tn 1886 Kunhi Paihummuv Mama( 1), the question
was raised again, an inquiry was agmn d1reoted and the ﬁndmg was
this time in favour of the de\n_afclon Hrom! Marumakka,tﬂ.yam law.
The H1gh Court aecepted that ﬁnchng 5o faras it concerned the
pa,rtlculal fan.nly, holding that there was, as regards it, suﬂi—
cient ev1dence ofa speeml custom.’ As far as we aré aware, the

question has 1ot been ralsed since in this’ 00u1*t although -there

have bieen cases in which t’he conten‘umn now. made would be: 1ele—
vant. In Kunhacha Umme v. Kutti Mamand H(I/(’E(y) -the questlon

‘veferred to a Full Benel wag as to the nafure of the interest taken

by & Mapxllm woman and her children-i in a gift made 10 them 1f,
by the mdmmy law of .inherifasice, .the chlldren, and ‘not the
tarwad generally would succeed to, the mother, the proba,blhty i8

that” the gift would-be made simply te her; but however that

may be,,the fact that such was the: mle would have been strong to

indicate that the mrwad fook mo mtelesb wider the gitt. “The
-evidence taken in the present ease, so far- acs it 13 ‘diseussed -in, ‘rhe
,judgments, oertsunly does not convince'us of the ex1stemeo of'the

alleged custom. The District Munmf gives good réason ‘for hold-
ing it fo be vague and uneertam an& the Disfriot. judge over-
rululg that ﬁndmg dc}es ot explainhow eva idence almost exeluswely
composed_ of recent ‘doguments can suffice - to ‘prove an anclent
custom; nor indeed does he profess to hola that it is of a charac—
ter. to prove a custoin in the manner required by a -series oi
decided cases. Bemg of ‘opinion ‘that the. order .of remand Was
1m1)x:operly made, and seelng that both the detenees ot up, by the
defendants have failed, we must hold that the plmntlﬁ is entitled
10 judgment. We-must accordinigly reverse. the deorees” of .the
Lourts below and remand. the .case to the:Court of first. 1ns‘n£mbe
for trial on the seventh issue,

Respondents to pay - -costs. of this appeal: other” costs $0.be
provided for in the Tevised deoz_ee

1) Appeal No. 125 of 1885, unreported {2) LLR., 16 Mad., 301,




