
APPELLATE OIYIL.

Before Mr. Justice Muttusami Ayyar and Mr, Justice Sandiey.

SATTAPPA OHETTI and ai^other (Defendants 1893-
nT  ̂ . February 9,Nos. 2 AND 3), Appellants, —:__ !  

V. ■

JOG-1 SOOEAPPA (Plaintii'f), Eespondent.'^

Civil Procedure Code—Act XIV of 1882, ss. 53, 245, 647—Amendment of execution 
^petition— Appeal— Limitation.

One, teing entitled under a decree of 1809 to a share in the income of a zamia> 
dari, o'btained a decree in a suit of 1887‘ against certain recent purcliasers of the 
zamindari, declaring that he had a valid charge on the estate awarding to 
him, besides hia coata, the amount due in respect of one year. He now applied in 
execution of the latter decree foE payment of the amount due in respect of five 
years as •well as hia costs. An application to amend the petition for execution by 
inserting a reference to the former decree -was made after the right of the peti-‘ 
tioner in respect of Bome of the years in question had become barred by limitation.
This application was refused by tha Court of First Instance :

SeM, that u?ider the oircitmstances of the case the amendment should have been 
allowed to be made.

A ppeal against the order of T. Weir, District Judge of Madura, 
in civil miscellaneous appeal No. 34 of 1891, reversing tlie order 
of P. Narayanasami Ayyar, Subordinate Judge of Madura, West, 
made on execution petition No. 94 of 1891.

Petition for execution of a decree. The petitioner was entitled 
*to a share of the income of a certain zamindari under the terms of 
a compromise entered into in a suit of 1809. The respondents 
purcha’sed the zamindari in 1885 and resisted the claim of the 
petitioner, who accordingly Srought a suit against them in 1887,
Tn that suit a decree was passed declaring the right of the present 
petitioner ta a charge on the zamindari in respect of his claim and 
awarding to him payment on account of one year and also costfe. ^
By the present petition execution was  ̂sought in respect of the 
payments due for five years and for costs. .The petition was 
made in the' suit of 1887 only. It was ohjeoted that the relief 
sought could not be obtained under the decree in that suit, and the
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• Appeal against Appellate Order No. 76 of 1891,



Sattapva Subordinate Judge uplield this objection and refused an applica- 
Chetti to amend the petition by inserting a reference to the decree
JoGi of 1809. On appeal the District Judge allowed this amendmentSoOB̂PPAt

to be made, and directed the Subordinate Judge “ to restore the 
“  application to the file and proceed to dispose of it according to
“ law/^

The 3 udgment-debtors preferred this appeal.

Besikaehariar for appellants.
iSiibmmanya Aijyar and Simdara Ayyar for respondent.

Judgment.—The application for execution was certainly de
fective, the error being not merely one of iorm. So far as 
respondent’s claim to one-fourth of the future profits of the 
zamindari was concerned, the decree in original suit No. 16 of 
1887 was only declaratory and therefore incapable of execution, 
except for the mesne profits for fasli 1395. The decree that, was 
capable of execution, as regards the mesne profits for other faslis 
claimed in the proceedings the subject of this appeal, was the- 
compromise in the suit of 1809, which has been treated as a decree 
from its date. This, therefore  ̂ was the decree which |hould have 
been mentioned in the application as the* decree sought to be exe
cuted as regards the faslis subsequent to 1295. The substantial 
question is whether  ̂ in the peculiar circumstances of this case, the 
amendment ought to have been allowed.

We cannot agree with the contention of appellant’s pleader 
that ŝection 245 of the Civil Procedure Code is a bar to the 
amendment. That section is, in our opinion, analogous to the, 
provisions of section 53, which directs the Oourtis,to return plaints 
before filing for amendraent in certain particulars. It does not, 
therefore, take away the power of the^Oourt under section 647, by 
analogy to.section 53, to amen,d the application for execution at 
any time before disposal.

.  ̂ The next contention is that? the amendment ought g,ot to be 
allowed, because at the d̂ ê it was applied for the right to profits 
for some of the faslis—the subject of the original application—-was 
barred. ■ No doubt the ordinary ruler is that an amendment should 
be allowed only if it can be without prejudice to the rights of the 
opposite parties as existing at the time of the application for 
amendment. But this principle is to be applied with reference to
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j:lie special* circnmsta'noeB of eaoR caBe.- - See' Wehhn.y. Meal.{l) Sattapta 
In,; the present ease we* are-of opinion-tkat tb,ere are peouliUr oij*- 
cunistanoes "iwiiioli take it out of the ordinary lule. TKe obiect of.. * p 1 ‘ " SooaAEi-A.tiie application -was-.perieotly clear, altnoTigh. t̂here was an eri’or 
in the reference to the decree, an error not Tiunatui'al, considering 
the eomplica.ted naturB ' of the previous proeeedings.' ' We also 
obseryp-that even execution.'for fasli 1295'to ."which respondent 
wa  ̂ clearly entitled on his, application as .tt Stood was not granted 
by the .SubordiuUte/Judge. ‘Four objeotioB petitions were'pre
sented by appellants, and it iwas not until the' last of them' was 
presented, nearly a; year' after, the application for execution was' 
fits.t made; that, the present objection was taken-.', We are, of 
opinion that.the general, principle, laid .down b y ’the Privy’Cotinoil 
in Bme'fysur Lall Sahoo x^]Mahamla 'Xjucjmessur̂  8mg'h(2} should 
be followed linless its'.application "is precluded By. express provi-. 
sic&iB of th^'legislature. Looking,, tlierefore, at • the' auTbŝ 'aiioe of 
the' application and flie".prior proceedings which are of*a compli
cated ^character,-we think that the ■ decision-, of the District Judge 
was right, and we dismiss .this appeal,-.but undei: the oiroumstandes 
eaph party will-heal* hia/own co'sts.'
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A P P E L L A T E  G lY lli .

Before 8it AH'hwr J: S.- Oollins\ Ki.-, Glmf- Jnstifie, and 
Mr, Justice Bhephm'd.

H jL IK K A ^ -P A K E A M A R  and others (PjiAmTiEirs Nos.’ 1  

iuB  3.. TO 13), A prB il.m iS ,

'b. -----------
K'tTtT-TI K U J ^ H A M E D , a n d -others (D ef^ danxs N os. 1,

AND 3 TO 9),, B eSPOITDENTB.̂

!Pmedilre Oath—"Jlot X I V  o f  1882j_|; 566—J^mand for,trial'of & nmjssue—
Maltdar' law—MapiUas.

Th.e’kamavan. of a.tg-Bwad in JMalabar sjied fo reooyer propeity acq,uif6d"by his 
Bxater tdeceased) Jio's? ip. iiiepcctipa,tion of tlie def^dawts, n^r shiliwii. The

(1 ) ‘L .K ; 19 q.Bg6.,.395, . (3)‘ L.B„ 6 i X ,  383.
■ ■ ” »  Second Appeal Nf>..r586*?fp92.
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