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Rent iLeeovmj Act (Madras)—Aoi V III  o/1805, ss. 4, 1, 11—JStihanoed rent on 
irrigated land— Customary contribution to a tetnple— Implied contract.

A zamindar tendered to raiyats on his estate pattas providing {inter alia) for the 
payment of (1) ceitain fees to a Hindu temple, (2) rent in -which the land assessment 
was consolidated with, a water-cess in respect of certain land irrigated under the 
Kistna anicut. There was nothing to show that the former of these items consti­
tuted a charge on the land and the latter had not been sanctioned by the Collector 
under Bent Eecovery Act, s. 1 1 , but it was found that both had heen paid by the 
raiyats for many years. The Court of first appeal held on this finding that there 
were implied contracts on tho part of the raiyats to pay both items :

S dd  (1 ) that the temple fee was primdh facie voluntary and should not be treated 
as a payment which the zamindar could compel a raiyat to make and consequently 
that the patta tendered to him tos an improper patta;

(2) that the finding as to the existence of an implied contract to pay the 
second of the above items was a finding of fact and must, therefore, be accepted on 
second appeal; and was a correct finding, in accordance with the ruling in 
taffopal V . Ean^appa (I.L.R., 7 Mad., 365).

The first proviso to Rent Recovery Act, s. 11, is not restricted in its application 
to rates of original rent as contradistinguished from its enhancement on account 
of improvements.

Second appeal against tlie decree of Q-. T. Mackenziej, District 
Judge of Kistna^in appeal suit No. 176 of 1889, reversing the 
decision of S. H . Habibuddin, Special Assistant Ooileotor of Kistna, 
in summary suit No. 2 of 1889.

Suit by a tenant to set aside a distraint.

Tlie facts of tbe case appear sufficiently foe the purposes of 
this report from tbe judgment of tlie High Court.

The plaintiff preferred this second appeal.
FarthasaradM Ayyangar for appellant.
FattahMrama Ayyar for respondent.
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SIRMAPU JuDGMENT.— T liis  IB a seoond appeal from tlie decree of the 
Kamanna Judge of Kistna, disallomng appellant’s claim with costs.

M a ll ik a r -  j^espondent is the zamindar of Devarakota and appellant is a 
Jirayati raiyat in his zamindaxi. A putia was tendered for fasli 
1297 hy the former, tut the latter refased to accept it. The 
zamindar then distrained the raiyat’s property for arrears of rent 
which he claimed for 1297 and the tenant sued to set aside the 
distraint as being illegal. The question for determination was 
whether the pafta tendered, exhibit I, was on® which appellant 
was bound to.accept and the require&ent of section 7, Act VIII 
of 1865, was thereby complied with. Appellant objected to two 
items in esiiibit I, viz., the rate of Es. 9 - 8 - 0  per acre charged on 
dry land irrigated under the Kistna anicut, and the fee entered 
as payable to a temple at Sivaganga. The Special Assistant 
Collector considered that the coDSolidated wet assessment of Bs. 
9 - 8 - 0  per acre was too high and that the usual dry rate of Es. 
2 - 2 - 0  plus a water rate of Es. iper  acre was the proper charge. 
As -to the contribution claimed for the Sivaganga goddess, he 
thought its inclusion in the patta to be unobjectionable, as he 
found it to be a charge warranted by established usage. On the 
former ground he held that appellant’s refusal to acoopt the patta 
was justifiable and decreed his claim with costs. On appeal, 
however, the District Judge found that the patia tendered for 
1297 was similar to patfas tendered in previous fasHs, that they 
all contained the fee payable to the Sivaganga temple and imposed 
a consolidated wet rate of Es. 9-8-0 per acre on lands irrigated 
with Kistna water, and that the consolidated rate and fee had 
been paid for twelve years or more. He concluded that payment of 
rent at a particular rate and of a fee for a serieŝ -‘of years created a 
piesumption of a contract and that the tenant did not rebut the 
presumption. Adverting to the evidence that appellant had twice 
asted the zamindar to reduce the rate, the Judge observed that 
it was not sufHcient that the raiyat murmured agaiiist the rate 
now and then, but that it was incumbent upon him to get it 
lowered by the Eevenue Courts. In the result he reversed the 
decree of- the Special Assistant Collector and. dismissed respoU" 
dent’s suit with costs. Hence this second Ê ppeal.

Por the appellant, it is contended (1 ) that the Collector's sanc­
tion not having been obtained for enhancing the rent, the patta 
tendered was not a proper (2 ) that io, the circumstances of
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this case tliere was no presumptive eYidence of a oontraot to wHch Siripauapit
Courts can give effect, and (3) that the fee entered in the patfa
for the Sivaganga goddess was unauthorized. As resards the fee Mallikau- ̂ . J U N A p K A S A U i
payable to the temple at bivagaiiga, it can only be included in Nattou. 
the pattd under section 4 of Act Y III of 1865 on the ground that 
it is payable with rent according to established usage or law. A  
duty to contribute to the expense of a temple is not an ordinary 
incident of the relation of landlord and tenant, nor has it any 
connection with,the Jirai/ati tenure on which the raiyat holds his 
land. Primd facie, the ocTntribution is voluntar;  ̂ and unless the 
fee is shown to be a charge on the land, it cannot be treated as a 
payment which the zamindar can legally compel the raiyat to 
make. Suppose the raiyat to be a Muhammadan or a Christian it 
is obvious that in no sense would he be bound to make it. More­
over a tenant may, at his pleasure, discontinue a voluntary pay­
ment although he may have made it for several years, and there is 
nothing in this case to show that the fee is a charge on the land.
We do not agree in the opinion of the Judge that appellant was 
under a contractual obligation to pay the fee claimed for the 
goddess at Sivaganga.

As reg»ards the consolidated wet rate on land irrigated with 
Kistna water, there can be no doubt that before imposing it on 
the tenant against his will, the zamindar ought to obtain the 
sanction of the Collector under the first proviso of section 11 of 
Act Y III of 1865.  ̂That section provides that nothing contained 
in it shall affect the right of any landholderj with the sanction of 
the Collector, to raise the rent upon any land in consequence of 
additional value imparted to it by works of irrigation or other 
improvements executed at his own expense or constructed at the 
expense of Q-overnment and for which an additional revenue is 
levied from him. Ramesmn v. Bhcmappa{l) and Naraswiha Naidu 
Y. Eamammi{2) are authorities for the proposition that the addition 
of water-Qess to land assessment is an enhancement of rent within 
the meaning of the provko and that the addition, in whatever form 
it is made, whether as a consolidated wet rate or as water rate in 
addition to the prior rent, requires the sanction of the Collector.
The principle is tha  ̂land assessment and wa-ter-tax are designated 
jreveaue when they are paid to the Grovernraent, whilst they are

(1) 7 Mad., 182. (2) M Mad., 44̂
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BiRipAEAPt; called rent when paid, to the zamindar. In the case before us,
E amanna •+ • conceded that no such sanction has been obtained and the

M a llik ae -  r e a l  question therefore is whether a contraot can be inferred from 
the facts found to pay a consolidated wet rate for the future. 
Xu this connection two subsidiary questions arise for consideration, 
Yiz.j (1 ) whether the first proviso in section 1 1  is restricted in its 
application to rates of original rent as contradistinguished from 
its enhancement on account of improYements, and (2 ) whether in 
the ciroumstancos of this case, the Judge propeidy inferred a 
contract to pay the consolidated wet ra'c©. As to the first, we see 
no reason why a contraot between the landlord and tenant should 
not bind them in̂  the case of enhancement ef rent, whilst it is 
binding when it relates to the original rent. Having regard to 
the words of the proviso Nothing herein contained shall affect 
“ the right to raise the rent,” &c., we think the intention was not 
to preclude the parties from regulating the enhancement as well 
as the original rent by contract, but to constitute the Collector’s 
sanction as conclusive evidence that the enhancement is proper 
in cases in which there is no contract. Further the sanction of 
the Oolleotor is presoribwd fox protecting the tenant against undue 
or excessive enhancement, and when there is a bindin’g contraot 
the tenant needs no such protection as he is a party to the 
contraot.

The second question is whether upon the facts found a con­
tract can be lawfully implied. Those facts are ( 1 ) that the tenant 
has paid the consolidated wet rate for twelve years or more, 
( 2 ) that he has accepted pattas in the previous faslis providing 
for payment at that rate and that though the raiyat asked the 
zamindar to reduce the rate twice without succ^s, he has taken 
no action in the Revenue Oourts in order to get the rate lowered 
during the long interval of twelve years or more. It is also in 
evidence that the sharing system was in force in this village till 
fasli 1278, that fixed money rents were introduced in âsli 1279, 
and that the raiyat since paid the rates mentioned in the patta 
tendered up to fasli 1296. On the other hand, the usual dry rate 
is Rs. 3-2-0 per aqre and if Rs. 4 are added to it for water rate, 
the total charĝ e would amount to Es. 6 - 3 - . 0  per acre, whereas 
the consolidated water rate is Es. 9-8-0, Es. 3-6-0 in excess of 
the revenue which raiyats have to pay in Government villages. 
The Judge ŝ finding amounts in substance to tliisj viz., whoa a
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consolidated rate had been paid for seventeen years, a contract to Siripauai>u
pay at the same rate in future years may be reasonably inferred and
such contract precludes an enquiry how far that rate is excessive in î AiLrs;.tR-

. , T . ^  JUNA P r a s a d acomparison with the rates paid by raijats in Grovernment villages. Nayudu. 
Again, the question whether there was an implied contract or not 
is one of fact and we are bound to accept the finding. la  the 
Full Bench case ( Venkaiagopal v. Eangappa(l)) it was held that a 
contract was properly implied from payment of the same rate of 
money rent foy qi period of fourteen years. In that ease the history 
of rent law as to rates of jr̂ Bnt was considered by the Full Court, 
and it was pointed out in what cases a contract to pay a parti- 
cular rate may be presumed and how the presumption may be 
rebutted. In the case before us no change of circumatances and 
no special causes are shown which may be accepted as rebutting 
the presumption of an implied contract. The decision of the 
Judge that there was a contract to pay the consolidated wet rate 
entered in the pafta is correct.

We are, however, constrained to hold that the paita tendered 
was not a proper patta, as it contained the fee payable to the 
temple at Sivaganga, and reversing the decree of the District 
Court, we eet aside the distraint.

As the appeal has failed in regard to the consolidated rent, 
which is the most important item in dispute, we direct that each 
party bear his own costs throughout.

VOL. XVII.] MADRA.S SEEIES. 47

(1) I.L.R., 7 Mad.; 365.


