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CHAMPION AND ANOTHER, RESPONDENTS.™ '

Insolvent Act—11 and 12 Vic., cusf 21, 5. 7—Uncert(fcated insolvent— 4 fter acquired
landed property—23Mortgage by insolvent—Rights of Official Assignee,

The Ofticial Assignee eLQplicd under Insolvent Act, 8. 86, for the delivery up to
him of & house and furniture of which the occupants were in possession under a
mortgage from an insolvent, dated December 1891, It appeared that the insol-
vent had been adjudicated in 1888 and had received . her personal discharge in |
1890 and had obtained the house in question under a deed of gift in April 1891,
and had died intestate in May 1892, having never obtained a discharge under sec-
tion 89, “he mortgagees took their mortgage with notice of the: insolvency of the

“mortgagor. The Official Assignee did not become aware that the insolvent had
acquired the propertyeir. question till September 1892 when he intervened and
claimed the property free from the mortgage : .

Held, that the Official Assignee was entitled to the mortgaged property free

from the mortzage.

Arprar.against the judgment of Corrins, C.J., as Commissioner
of the Tnsolvent Couxt, in insolvent case No. 21 of 1888:

Application by the Official’ Assignee under Insolvent Act, s.
26, that a certain house and the furniture therein be delivered up
to him as constituting paxt of the estate of an insolvent who had -
died without obtaining a final discharge. The house had been con-
veyed to the i‘nsolvent after she had obtained her personal dis-
charge and was now in the possession of mortgagees under a mort-
sage from her which comprised also the furniture in the house.

Mr. If. Brown for Official A'Tssignee.

Mr. BR. F. Grant for the mortgagees.
~ Corur¥s, C.J—This was an application by Mr. Kenworthy
Brown on behalf of the Official Assignee under section 26 of
11.Vie., cap. 21, for an order directing Messrs. Ghampion and
Short, Attorneys of the High Court, to deliver over to the Official
Assignee certain property alleged to be' the property of one

*" QOriginal Bide Appeal No. 85 of 1892,
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Rowraxosoy Annie Smith, an insolvent debtor.. The facts of the case are as
Onameroy, Tollows i— ,

. Annie Smith, in February 1888, filed a petition in the Insol-
vent Court gnd was duly adjudged an insolvent.. .She received a
personal discharge in February 1890, but no final discharge was
granted. No assets were realized under the estate by the Official
Assignee, ‘ '

On the 3rd day of April 1891 one McLintock, by a deed of
gift, congeyed to Annie Smith a certain house and-land situated
in the distriet of Chingleput and ecalled River Ville. The deed
of gift to Annie Smith was duly registered. Annie Smith was
also possessed of certain articles of furniture in and about the
said house. In December 1891 Annie Smith executed g deed of
mortgage to Messrs. Champion and Short, Solicitors of ‘Madras,
mortgaging the said house and land end furniture for the sum
of Rs. 3,500. The mortgage deed confained a power to sell
“ the said mortgaged property upon giving to the said mort- |
“ gagor, her heirs, executors, administrators or ¢ 'mssxons, or leaving
“ on the said premises a motice' in writing to’ pay off the. said
“ mortgage, and if default shall have been made in such payment
« for three calendar months after such notice.”. IV is stated
that Annie Smith died on the 31st day of May 1892 intestate.

“The Administrator-Genecral was cited to appear on this apphca.tlon,

but took mo part in the argument, and makes no claim to the
property, and no administration appears to have been taken out
to the estate of the said Annie Smith. It appears that Messrs,
Olmmplon and Short on the 1st June 1892 took possession of the
said house, premises and furniture, and hmre, since June, let the
house for short periods to tenants. There is no ¢vidence before
me under what authority they so took possession, or that they
have given at any time to the said Annie Smith, her heirs, exe-
cutors, administrators or assigns, or left on.the premises the
notice i in writing referred to in the mortgage deed. =~ .

Mr. Kenworthy Brown contends that as Annie Smith had
not received her final discharge from the Insolvent Court, any
property that “sheé mlght have acquired subsequent to her insol-
vency by section 7 of 11 Vie., cap. 21, vested in-the Official
Assignee absolutely, and any mortgage or ‘other encumbrance
on ‘such property executed by the said Annie Smith was void
agsinst the Official Assignee. It is further contended that Messrs.
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Champion and Short were aware of Annie Smith’s insolvency Rowm\mon
and knew that she had not obtained her final discharge. In sup-
port of the former proposition Kerakoos: v. B 00ks(1) is xelied on.
Mr. Robert Grant for Messrs. Champion and Shert submits
that a summary order under section 26 of the Act should not be
made, but that the Official Assignee should be referred to =
regular suit ( Umbica Nundun Biswas in re(2)), and he contends
that after-acquived property of an insolvent may be dealt with
by such insolvemnt until the Official Assignee intervenes, . and
if sueh transaction be lond fide and for value, the "Official
Asswnee is bound by such transaction, and he cites Kristo-
comul Mitter v. Suresh Ohunder Deb(3), Futima *Bibi v. Fatima
Bibi(4), Herbert v. Sayer(5), Cohen v. Mitchell(6).

I find the following facts to be proved :—that Annie Smith
was duly adjudicated an insolvent in 1888 and had not .received
her final discharge from the Imsolvent Court. That on the 3rd
day of April 1891 an absolute deed of gift of the property in
‘question was made to Annie Smith. That,in December 1891 a
mortgage of the property in question was executed by Annie
Smith to Messrs. Champion and Short, that such mortgage was
executed boifti fide and. for valuable consideration. That Messrs.
Champion and Short were aware that Annie Smith had been
adjudicated an insdlvent and had reasonable means of Lnowmg '
that she had not obtained her final discharge from 'such Court.
That the Official Assignee did not mtervene in any manner until
8th September 1892,

Upon these facts the question arises what are the respective
rights of the Offigial Assignee and.the mortgagees to the propefty
in question. I agree with the observation of Garth, CJ., in
Umbica. Nundun Biswas in re() that a case in which difficult
questions of law and fact are involved, should not be summarily
decided by an Insolvency Commissioner under section 26 of fhe
Insolvent Act, but the questions should be decided in a regular
suit. If appears to me, however, that in this case the facts are
simple, and the question of law is one that an Indolvgnt Commis-
sioner should decide, more especially as his deeision is subject to
an appeal to a Divisién Bench.

GHAMPIO‘I

(L) 8 M¥.4., 339, (2) II.R., 8 Cale., 484, (3) L.L.R,, 8 Cale., 556,
- {4) LLR., 16 Bom,, 452.  (5) 5 Q.B,, 965. ~ (6) L.R., 25 Q.B.D, 262,
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Rowiaxpsox . Kerakeose v. Brooks(l) is ‘not in point; the only question

Osameroy, there decided was that, an insolvent's after-acqgn*ed pro.perty was,

under the circumstances of that case, subject to the lien of the

vperson whor had advanced to the insolvent money to purchase-

that property ; and the judgment of Lord Kingsdewn as to the

rights of an Official Assignee to after-acquired property of insol-

vents cannot be said to be exhaustive on the subject, I agree

with Wilson, J., that- that case is, however, clear authority that

the Indian statute, 11 Vie., cap. 21, is to be comstrued on the

same principles as those contained in’the various English deci-

sions a8 to the rights and claims of the Official Assignee to-

* insolvent’s after-acquired property— Kristocomul Mitter v. Suresh
Ohunder Deb(2). '

The cases reported in the Indian Law Reports on this subject
are few, and the only cases referred to at the Bar are decisions of
single Judges. In Kristocomul Mitter v. Suresh Clunder Deb(2)
Wilsan, J., held that, subject to the right and elaim of the Official
Assiguee, and so long-as he does not interfere, an insolvent who
has not obtained his final discharge has power, with respect to
after-acquired property, to do all acts which he could have dons™
before his insolvency, and in Fatima Bibi v. Fating Bibi(8) Farran,
J.; does not dissent from the Calcutta case. It will be necessary
to examine the English decisions on this question. It has always,
since 5 Geo. II, cap. 30, been held that after-acyuired property
passes to the Assignee in bankruptcy, and that mo new assign-
ment was neoessary (Hitchen v. Ba;aﬂtsch(fi)), yet it has also always
been held that after-acquired property continued in the hankrupt
until the Assignees interfered to claim it, and a Jankrupt could,
for valuable consideration, part with his after-acquired property
s0'.as to give a good title to his alienee, see Drayton v. Dale(5).
The case relied on by the counsel for the Official Assignee
(Meggy v. -Imperial Discount OCompany(6)) is the decision of a
single Judge sitting at sissi piius, and that case in the opinion
of Lord Esher, ML.R., does not touch the point in question. In
Cohen v. Higehell the Court. of Appeal reviewed the prineipal
authorities on the-respective rights of an Official Assignee and
bankrupt over after-acquired property, and decided that until

(1) 8 M.LA., 929, (2) LL.R., 8 Calo., 556.  (3) LL.R., 16 Bon 452,
) 7Enst, 63 . (5 2B.&0., 298, (6) L.R., $ Q.B.D., 711.
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the Trustee intervenes, all transactions by a bankrupt after
his bankruptey with any person dealing with him bond fide
and for value in respect of his after-acquived property, whether
with or without knowledge of his hankruptoy, are valid against
the trustee.

1 hold, therefore, that the English decisions are applicable to
cases arising under 11 Vie., cap. 21 (see Herakoose v. Brooks(1)),
and I agree with the judgment of the Master of the Rolls and the
Tords Justices in Coken v, Mitchell{2). 1, therefors, order .that
Messrs. Champion and Shert do deliver up to the Ofﬁoml Assxgnee
as being part of the estate and effects of the insolvent Annie
Smith, upon payment to them of their mortgage debt amounting
to Rs. 8,500 and interest to the 8th September 1892 amounting
to Rs. 801-12-10 and a further sum of Rs. 37 agreed to he
paid by the Official Assignee, the hereditaments and premises and
Sther property mentioned in the mortgage deed of the 17th De-
cember 1891, and I do further order that Messrs. Champion and
Short pay to the said Ofﬁclal Agsignee the sum of Rs. 108-8-0,
rents and profits of the said premises. received by them up to
the 8th September 1892.

T mske o order at present as to costs.

The Official Assignee preferred this appeal.

My. K. Browa for appellant,

Mr. R. F. Grant for respondents, ‘

Brst, J.—The question for decision in this appeal is whether
the mortgage of a house and land made by an adjudicated insol-
vent with regard to whose property a vesting order had been
passed under section 7 of the Insolvent Act, 11 and 12 Vie., cap.
21, prior to the Fcquisition of the property by the insclvent, is
bindipg on the Official Assignee so that the latter can only get
possession of the property (under section 26 of the Act) on paying
{0 the mortgagees the mortgage amount with interest.

The findings are that one Annie Smith was duly adjudicated
an insolvent in 1888 and had not received a final discharge (under
seotion 57 of the Act) up fo the time of her death (which-is
said to have taken place in or about May 1892); that on the
8rd April 1891 she acquired the property in question under an

tolute deed of gift; that in December 1891 she mortgaged the

{1 8 M.LA., 839, (?) LR, 25 Q.B.D., 262.
4
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Rownsypsay £ame to the respondents; that such mortgage was executed fosid
Ciseroy,  fidde and for valuable consideration ; but that the respondents were

‘ aware that their mortgagor bad been adjudieated an imsolvent,
and had reasonable means of knowing that she had not obtained
her final discharge.

The learned Commissioner of the Insolvent Court bas, on the
above findings, held the mortgage to be valid as against the
Official Assignee. He has so held on the authority of the Eng-
lish Court of Appeal in Coken v. Mitchell(1), in which the fol-
lowing proposition was laid down and adopted, viz., “ Until the
“trustee intervenes, all transactions by a bankrapt after his bank-
“yuptey with any person dealing ‘with him bond fide and for value
“in respect of his after-aequired property, whether with or without
“ knowledge of the bankruptcy, are valid against the trustee,”
Our attention has, however, been called by appellant’s counsel to
a more recent Bnglish case i re New Land Development Associa
tion and Gray(?), in which the Cowrt of Appeal coneurred with
Ohitty, J., in thinking the proposition laid down in Coien v.
Mitchell(1) to be mapplicable to real estate: Tlowever this may
bé, the proposition as laid down in Colen v. Mitehell(1) i3 adinit-
tedly in terms “wider than appears fo have been- laid down
“hefore””  See per Lord Esher, MR. In“fact in Herbert v. Sayer
(3), which is eited in support of the above propositiop, it
was merely held that the bankrupt. “acquires propert-y,‘* and
“contracts for the assignees, who may, whenover they please,
¢ disaffirm his act ; but until they do so, his acts are all valid,”

As obsorved by Fry, I.J., in the proposition as laid down
in Cohen v. Mitcheli(1) the word *interveme’ is substituted for
the words ‘disaffirm his acts’ in the rule as stated in Horbert

v. Sayer(8), the object of the altoration hbeing adxmttedly to
deprive the trustee who intervemes of the © power Tetrospec-
“ tively to disaffirm what has otherwise been validly done by the
“ bankrupt.”

The facts of Coken v. Mitehell(1) were as follows :—One
Axthur Cohen became bankrupt, and subsequently, and before he
obtained his dischargs, carried on business in buying and selhng
agricultural machines, and, to enable him to do-so, obtained
advances of -goveral sums of money from Hyam Cohen,. One

() LR, 26 Q.B1, 262, (2) [1892), LR., 2 Ch., 138. (3) 5 Q.B., 965,
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Foale seized some of the machines, and the bankrupt brought an
action against him for a wrongful conversion of the machines so
seized. The bankrupt, having no money with which to earry on
the sction, assigned the cause of action to Hyam Cchen in eon-
sidération of the money already due to him and the further sum
necessary to carry on the action. The action resulted in a verdiet
for -the plaintift. ‘The trustee in bankruptey of Arthur Cohen
then intervened and demanded the money of Foale as part of the
property of the bankrupt. Hyam Cohen also claimed the amount
under an assignment. Fofle consequently interpleaded and paid
the money info Court, whereupon the issue was tried hetween
Hyam Cohen as plaintiff and the trustee as defendant. It was
with reference to these circumstances that the Cowrt of Appeal
laid down the proposition quoted above “in terms wider than it
« had been laid down before ”” in order to preclude the trustee from
&maﬂlrmmg retrospectively what had otherwme been validly
“ done by the bankrupt.”
Tt was_ held by the Privy Council in Kerakoose v. Brooks(1)
with reference to the property acquired by an insolvent subse-
‘quent to his &dJudma’mon as an insolvent and prior to bis final
discharge that the assignee’s right under 11 & 12 Vie. » eap. 21,
i subject to the following two qualifications: (i) property ac-
quired subject to liens and obligations remains subject to those
charges and equitics even when taken by the assignee; and (i) if
the insolvent catries on trade with the assent of the assignee, the
property acquired in such trade will be subject to the charge of
the creditors in that trade in priority to the claim of the Ofiicial
Assignee.

The second ot these qualifications requires that the tm.de shall
have been carried on  with the assent of the assignee.” It was
the want of this assent, I imagine, in Cohen v. Mitchell(2) that
necessitated the adoption of the proposition there laid down, the
object being to prevent an * otherwise valid ” claim being defeated,
and as romarked by ORitfy,J., in the more recent case “it isa
« fair observation to make on all dieia of this kind that they aro
“ enunciated with refevence to the particular question then hbefore
“the Court.” The reason for'the rule as recognized in Herbert v.
Sayer(8) is stated by the Lord Chief Justice of the Common Pleas

L4

(1) 8 M.LA., 839, () LR, 36 @BD, 22 (3 5Q.B, 966,
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to be that “otherwise there would be mo protection fo persons
“ dealing with an uncertificated bankrupt; not only.would they
“ gequire no title by purchases from him, but payments for such
“ purchases.and for all other debts due to the nncertificated bank-
“ yupt would be invalidated.”

The question for decision in Herbert v. Sayer(1l) was merely
ag to the right of the bankrupt to maintain a suit as indorsee of
bill of exchange, and all that was then decided was that he had
such right ‘“ except as against the assignees”’; and this is all that
was decided in Fowler-v. Down(3) and. the other cases cited in
Herbert v.:Sayér(l). So also in Drayton v. Dale referred to by
the learned Commissioner and in Fatima Bibi v. Fatina Bibi(3).
Asg remarked by Kay, 1.J., in the recent case of in 7e New Land
Development Association and Gray(4)—the rule was only applied
in Cohen v. Mitchell(5) for -the purpose of protecting persons who
had been “ trading with the bankrupt apd deahng with personal
“ agtate.”

The only jease brought to our notice in which the rule has
been applied to xeal estate is Kristocomul Mitter v. Suresh Oku,pder
Deb(6), in which Wilson, J., upheld as against a subsequent ];&pry
chager from the’Official Assignee‘the claim of & prier purchaser
from an undischarged insolvent, of the “latter’s share in famity
property which presumably was or at least inoluded real pro-
perty. This decision purports to proceed on the authority of
Herbert v. Sayer(1), but, as alveady observed, the only question jn
that case was- the right of the bankrupt to maintain a suit jn
the absence of the trustes. It was, however, expressly held :m
Herbert v. Sayer(l) that all acquisitions and contracts made by
an adjudicated hankrupt were made for the trustee and subject
to disaffirmance by the trustee.

On a consideration of the various cases that we have been
referred to, the conclusion at which I arrive is that in order to be
binding on the Official Assignee a charge on after-acquired pro-
perty created by an adjudicated insolvent, who has not obtained
hig final d_lscharge, must come within the scope of one or other
of the two quahﬁcatlons stated in Kerakoose v, Br 00116(7 ), and that

(1) 5 Q.B., 965 @1 Boa. & Pul., 44,
(3) LLR., 16 Bom,, 452, (4) [1892] L.R., 2 Ch., 138,
(5) LR, 25 QB.D., 262. (8) T.L.E., 8 Cale., 556.

(7) 8 M.ILA., 339,
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Cohen v. Mitcheli(1) is merely authority for the proposition that
when an insolvent is allowed to carry on trade or other business,
the Official Asgsignee’s assent theveto (required under the second
of the two qualifications mentioned in Herakoose v. Byooks(2) will
~be presumed up to such time as he may intervene.

As the mortgage to the respondents in the present case does
not come within either of these gqualifications, I would allow this
appeal and set aside so much of the order of the learned Com-
missioner of 1;1@ ‘Insolvent Court as directs the Official Assignee
to pay to the respondents the moi'tga,ge amount and " interest
thereon.

Respondents must pay the Offioial Assignee’s costs hoth in this
Court and in the Court below.

Murrusami Avvar, J.—I come to the same conclusion, though
not upon the same ground. The facts of the case are shortly
these :—In February 1888 Annie Smith was declared an ingol-
vent and a vesting order was made under 11 & 12 Vie., cap, 21,
s. 7. In April 1891 she obtained under a deed of gift a house
and land called Kiver Ville and she was also possessed of certain
articles of furniture in and about the house. In December 1891
she mortgaged the said property to Messrs. Champion and, Short
for a sum of Re. 8,500 with' a.power of sale. In May 1892
Annie Smith died intestate, and she had never obtained her final
discharge under section 59 of the Insolvency Act. In June 1892
Mossrs. Champion and Short took possession of the house, land
.and furniture, and they have since let the house from time to time
to tenants for short periods. The learned Commissioner has found
that the mortgagees were aware that Annie Smith had been
adjudicated an ‘nsolvent and had reasonable means of kiowing
that she had not obtained her final discharge. The Official
Assignee stated in his petition that on the 7th September 1892
he saw a notice in the Madras Times whereby the house in ques-
tion was aglvertised for sale as the property of the late Mrs, Arnie
Smith. On the 8th September 1892 he intervened and claimed
the property free of the mortgage. The question arising for

determination upon these facts was whether the mbrtgage was:

binding on the Offjcial Assignee, and the» learned Commis-
‘sioner dotermined it in the affirmative, the ground. of demsmn

(1) LB, 35 G,B.D., 262, (2) 8 M.LA,, 339,

RowrLannsox
Yo
CHAMPION,



RowraNpaox

. g’
CHamprox.

30 THE INDIAN LAW REPORTS. [VOL. XVII.

being that the decisions on a similar ‘question arising under the
Inglish Dankruptey Acts are applicable to cases arising under
11 & 12 Vie, cap. 21, that according to those decisions the
after-acquired property continued in the insolvent until the
Assignec interfered to claim it, and that meanwhile the insolvent
could, for valuable consideration, part with it so as to give a good
title to his alience. Ilence this appeal.

For the appellant it is contended (1) that the Emglish decisions
relied on by the learned Commissioner do not apply to cases arising
under the Indian Insolvency Act; (i) that assuming that they
are applicable, the decision under appeal is at variance with the
case of re New Land Development Association and Gray(1), and (iii)
that according to the true comstruction of 11 & 12 Vie., cap.
21, 5. 7, and to the decision of the Privy Council in Kerakoose
v. Brooks(2) property acquired by the insolvent subsequent to the
vesting oxder and prior to his final discharge vests at once in the
Official Assignee, whether he intervenes or not, and that it is not
compétent to the insolvent to mortgage or otherwise alienate it.

The main question for decision is, what is the true inter-
pretation of 11 & 12 Vie,, cap. 21, s. 7, as regards-the mode
of vesting in the Official Assignee of property acquired by the
insolvent subsequent to the vesting order and prior to his final”
discharge. The language of the section throws no light on the
point beyond the fact that the word ‘vest’ is used both with
reference to propexty already in existence and to alter-acquired
property. There is no doubt that property which is in existence
when the insolvent files his petition vests at once in the Official
Assignee, and no one bnt the Assignee is since competent to alien- .
ate it. In the case of subsequently-acquired property however
there is this peculiarity. The insolvent being the acquirer, it must
vest in him at least for an Instant and then’vest in the Official
Asswnee The exact point for consideration is, as stated by the
learned Chief Justice of the Common Pleas, this:—Is it the
“intention of the Legislature that such property should vest in
“the insolvent as acquirer but for an instant and then vest in the
“ Official Asmgnee' or is it the intention that the Official AﬂElg‘Il.BG
“should have-tho beneficial interest and he insolvent should
“ acquire such property for his benefit in the capacity of an agent

(1) [2692] LR, 2 Ch,, 188, (2)'8 MLLA., 839,
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“go a3 to be competent to deal with it subject to the intervention
“of the Official Assignee ?” ‘
The latter is declared to be the real intention of the Legisla«
ture in cases decided under the English Bankruptcy.Acts. Her-
dert v. Sayer(l) and Cohen v. Miteheli(2) aro the leading cases
on the subject. The reasons for adopting the latter intention as
the real intention are lucidly explained in the first-mentioned
case hy the learned Chief Justice of the Court of Common Pleas
in the following terms :— The effect of the statutory enactments
“may be either to trangfer mlmodm,tely such prﬂp@lty or con-
“ traets from the bankrupt to the asignees, vesting the property
“in the bankrnpt for an instant only, or to give the assignees
“ the beneficial interost and to malke the bankrupt acquire property
“or contract for their benefit only in the nature of an agent.
«The cases accord with the latter construction of the statute,
“and it is most consistent with eonvenience; for, otherwise,
*“ there would be no protection to persons dealing with an uncerti-
“ficated bankrupt. Not only would they acquire no title by

“purchases from him, but payments for such. purchases, and for

“all debts due to the uncertificated bankrupt would be invalidated.
“The Legislature, by several statutes, have protected all such
“payments by and to, and all dealings and transactions with,
“{he bankrupt bond fide made or entered into without notice of
“the act of bankruptey before the fiat ; but thereis no provision by
“ the statute law for such payments, dealings or transactions, after
“the fiat; and the only way by which they can be rendered valid
“and great confusion, inconvenience and hardship prevented, is
“by adopting the latter construction, and holding that the hank-
“yupt acquires the property, and contracts, for the asignees, who
“may, whenever they please, disaffirm lis act, but'until, they do
“go, his acts ave all valid.” It is thus clear that the English
cases deal with the question as one of reasonable construction, and
it appears to me that the whole of the reasoning is applicable
under the Indian Insolvency Act. I see no substantial difference
on the point now before us between the Indian Insolvency Act and
the Mnglish Bankruptey Acts, viz., 6 Geo. IV, cap. 18, ss. 63 and
127, 1 & 2 Will. IV, cap. 56, s. 25, and the Bankruptey Act,
1888, ss. 44, 58 and 118. The provisions as to vesting are similar.

(1) QB. 965, (3 LR, 25QBD, %2
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T agree with the learned Chief Justice that they are applicable
under 11 & 12 Vie., cap. 21, especially as the question is one of
reasonable construction to bé put on similar provisions. I also
agree in theopinion that the decision of the Privy Council in Kera-
koose v. Brooks(1) is not an authority against their applicability,
and that, on the other hand, it is a clear authority in favour of
their applicability. In that case, the uncertificated Imsolvent
borrowed money for the purpose of purchasing goods to carry on
o business ; and in order to secure the advances,. gave a bond
and agreed in writing to execute a mortgage of the goods so pur-
chased to the lender to secure repayment. Ho afterwards exe-
cuted an assignment of the goods for that purpose. The business °
was carried on with the knowledge of, and without any objection
by, the Official Assignee, The lender bad never possession of the
goods assigned to him by the insolvent and the same remained in
possession of the insolvent until his death. The Privy Counecil
beld that the insolvent’s after-acquived property was subject to
the lien of the lender and that such lien was paramount to any
claim of the Official Assignee under the insolvemcy. In their
judgment the Lords of the Privy Council said :— The Assignee’s
“right" to ‘the subsequently-acquired property is subjoct to two
“qualifications.” In the first place, if the insolvent has acquired
“property subject to liens and obligations, then any property
“taken by the assignee under that state of things is taken subject
“to those charges and equities which affect the property in the
“hands of the insolvent. The second qualification is this, that if
“the insolvent carries on trade at a subsequent period with the
“agsent of the assignee of the estate under the Act, in the first
“ instance the property which is acquired in the gabsequent trade
“will he subject in equibty to the charge of the creditors in that
“trade, in priority to the claim of the assignee under the first
“insolvency,” These qualifications are enunciated with reference
to the particular facts of the case, and I agree in the apinion of
the learned Commissioner that they are not exhaustive.

The substantial question is whether according to the recént
case of the New Lond Development Association and Gray(2), the
rule laid down-in Herbert v. Sayer(3) and ~Coken v. Mitcheli(4)

(1) $M-LA., 835. (2) [1892), L.R,, 2 Ch. D., 138,
() 5 Q.B., 986, (4) LR, 25 Q.B,D, 26%
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s applicable to immovable or real property -and is not limited Rowsanmsox
in its scope to movable property. Ostanceton.

This case was decided in April 1892 and does not appear to
have been cited before the learned Commissioner, The facts
of that case were that a testatrix devised her real eftate to her
nephews, William Shurley and Joseph Shurley, as tenants in
common. The nephews purported to convey the estate to a land
company, who, in May 1891, entered into a contract for its sale
to a purchaser. The purchaser discovered before completion that
in 1888 Williama Shurley had been adjudicated bankrupt-and
that he was still undischasged. The trustee in bankruptey then
intervened and claimed to be entitled to a moiety of the estate.
The question for decision was whether an undischarged bankrupt:
could, even before the intervention of the frustee in bankruptey,
convey real estate acquired after the bankruptey, to a bond fide
purchaser for value, so as to give a good title to the purchaser
as against the trustee. Whether the rule laid down in Cohen v.
Mitehell(1) was not limited to goods was considered by Chitiy, J.,
and by the Tords Justices on appeal. They all held that it was
go limited. Chitty, J., referring to the argument that after-acquired
real estate vests in the bankrupt and remains vested in him till
the trustee Tntervenes and claims it, said :—* T see no justification
“in the statute or the authorities for holding that the legal estate
“ will first vest in the bankrupt and then shift to the trustee when
“he intervenes.” _

On appeal the Lords Justices expressed the same opinion.
Tiord Justice Kay considered that  where a bankrupt is carrying
¢ on business and dealing with personal property, such dealing will
“to some extent consume it. And if the trustee looks on and does
“not intervens,”then the consumption of the property goes on
“as g consequence of the carrying on of the business by the bank-
“yupt.” He thought that it had nothing to do with real estate.
Lord Justice Lindley said, ¢ there is some sense in the doetrine as
“to personal estate. But I have never heard it suggested by any-
“body that it had the slightest application to real estate which
“ passes by conveyance and not by delivery.” This case clearly
limits the rule in Herbertv. Sayer(2) and Cokgn v. l.!{z'tckell(l) to
personal estate. Thqugh there was also another ground on which

(1) L.B., 26 Q.B.D., 262, (2) 5 Q.B., 965.
. . . 5
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Rowraxnsox the decision was sﬁpported, T feel myself bound to adopt the pro-
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position laid down in that case by the Court of Appeal, even

assuming thut it was in the nature of a dictum.

The praperty in the case before us being what is known to
English law as real property, I eoncur in the order proposed by
my learned colleague.

APPELLATE CIVIL.

Before Sir Arthur J. H, Collins, Kt., Chief Justice, and
Hy. Justice Shephard.

KOOLAPPA NAIK (PLAINTIFF), APPELLANT,
@ .

KOOLAPPA NAIK awp ormrrs (DEFENDANTS), RESPONDENTS,*

Limitation—adverse possession-—Hindu Law.

The holder of an impartible zamindari died in 1822, leaving two widows and a
daughter. The widows entered on the estate and having sucessfully resisted a suit
for ejectiment brought by the rightful heir (the present plaintiff’s grez$ grandfather)

in 1824, theyand the survivor of them retained posasession till 1870, when the last

surviving widow died, and the daughter entered. She or the Court of Wards, on

ber behalf, retained possession till her death, in 1882, when the first defendant

came in as the nearest then surviving sapinda of the last male holder. The plain-

tiff, who was the son of the elder undivided brother (deceased) of the first defendant,

now gned in 1891 to recover the zamindari from him : .
Held, that the suit was barred by limitation.

ArpraL agsinst the decree of T. Narayanasami Ayyar, Subordi-
nate Judge of Madura, West, in original suit No.~26 of 1891.
Suit for possession of an estate.
The facts of the case are stated sufficiently for the purposes of
this report in the judgment of the High Coart.
"The plaintiff preferred this appeal.
Bhashyam Ayyangar and Desika Chariar for appellant,
Bubramaniye Ayyar for respondents Nos. 1, 4, 5 and 6.
Bajagopale Ay yyar for respondents Nos. 2 and 8.
Jupeuent.—The question in this appeal is whether the suit
is ba,rred by limitation. Vijayagopal, the last undisputed male -

* Appeal No. 61 of 1892.



